


Regulatory requirements have been
transposed transparently and correctly

More traffic on rail and full liberalisation of the railway markets were two cen-
tral objectives of the rail reform. 20 years later, today’s figures show that both
these targets have been achieved in Germany:

Since 1994, traffic performance has increased by more than 55 per cent for the
rail freight sector and by more than 35 per cent for rail passenger transport. In an
intermodal comparison for 2012, the rail mode actually achieved the highest figure
since the start of the rail reform.

Growth on rail cannot work without liberalisation of the rail markets. In that
respect, Germany has evolved into the European pioneer. This is evident from the
continuous positive development of the competitors of DB: in 2012, DB Bahn Re-
gional’s competitor railways succeeded in raising their market share to 25 per cent
- atrend attributable not least to competitive tendering. In the rail freight sector,
the market share of non-DB railways actually increased to 28.6 per cent. It is appar-
ent in practice that access to rail infrastructure in Germany works effectively and
without discrimination.

However, despite all the positive news, this year’s Competition Report clear-
ly reflects the difficult economic environment for DB in 2012. The economic down-
turn resulting from the euro crisis, for instance, led to a decrease in the volume of
goods carried on rail. The importance of the integrated Group structure for
Deutsche Bahn'’s ability to cope with critical situations has again been proved in
recent months: especially in times of volatile markets and moderate growth fore-
casts, the holistic expertise of the integrated DB Group is essential for ensuring
high standards of performance and quality for our customers. At the same time, the
occasionally highly controversial public debate about the transparency of internal
relations between the different DB companies shows that there are misunderstand-
ings and prejudices which still have to be cleared up. This Competition Report
plays an important part in doing so.

We were very pleased that the European Court of Justice issued a leading de-
cision on 28 February 2013 confirming the correct transposition of European regu-
latory requirements and the legal certainty of the holding model. This is simultan-
eously a landmark decision for the national und European plans for the future
development of the regulatory legal framework. This will ultimately set the course
for the success of the railways over the next 20 years. The rail/wheel mode belongs
together and - if it is to be successful - has to be managed as an integrated and non-
discriminatory system.

Sincerely,

J%}{p ﬁf[

Dr Riidiger Grube

Dr Riidiger Grube,
Chairman of the Board of Manage-
ment and CEO of Deutsche Bahn AG
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Successful rail
passenger transport

Although demand in the German passenger transport market
declined in 2012, rail succeeded in raising its share to a record
figure in an intermodal comparison.

Demand in the German passenger transport market
declined by just over one per cent in 2012. This was
due first and foremost to the decrease in private mo-
torised traffic, which accounts for a market share of
approximately 84 per cent and thus has a dominant
effect on the passenger transport market. In terms of
passenger kilometres (pkm), traffic performance was
down approximately 1.5 per cent year-on-year. Public
road transport and domestic German aviation also
suffered significant decreases. Rail was the only trans-
port mode which substantially increased its traffic
performance, raising its share of the modal split to the
highest figure since 1994, the year of the rail reform.

Aviation suffered from rising
cost pressure and strikes

The downturn in passenger figures for the domestic
German aviation market, which had been evident
since the end of 2011, continued in 2012, with traffic
performance down approximately three per cent
year-on-year. In view of the low market volume of
aviation asa whole, however, its market share of one
per cent remained stable compared with the preced-
ing year. Higher fuel prices and additional burdens
resulting from air traffic tax and emission certifi-
cates caused airlines to reduce their services on
some routes, which in turn led to lower demand.
The subdued economic environment in the euro
area also curbed demand for domestic German
flights, whilst special incidents such as strikes by
ground staff and cabin crews had a further adverse
effect on performance.

Private motorised traffic loses market shares

Despite the good economic situation in 2012, private
motorised traffic was unable to repeat its strong per-

formance of the previous year and traffic perfor-
mance decreased by approximately 1.5 per cent. Asa
result, its market share was down for the first time in
fouryears, reaching a figure of 83.8 per cent. This can
be attributed to special circumstances such as the se-
vere winter compared with the preceding yearand an
increase of 3.6 per cent in fuel prices in real terms.

Public road transport suffered an even worse
downturn than the previous year. It was unable to
make up for the negative effects resulting from the
declining numbers of schoolchildren and trainees.
Traffic performance declined by a total of 1.5 per cent,
although the market share of public road transport
remained unchanged at 7.1 per cent.

This did not have any negative effect on compe-
tition in the regional bus market, where tenders
reached a record level of 45 million revenue-earning
kilometres (r-e km). The parameter revenue-earning
kilometres refers to traffic performance with passen-
gers and does not include no-load runs. At 40 million
r-e km, total contract award volume fell short of the
previous year’s level of 41 million r-e km (the other
contract award procedures will not be concluded un-
til 2013). In this market segment, DB Bahn Regional
Bus is faced with fierce competition from numerous
local private transport companies as well as national
and international players such as Abellio and Veolia
Transdev. In 2012, most of the contracts were award-
ed to private medium-sized transport companies and
DB Bahn Regional Bus won only 22 per cent of the
transports up for tender.

Record traffic performance by railways

In an intermodal comparison, rail passenger trans-
portin Germany succeeded in expanding its position.
In contrast to all other transport modes, traffic per-
formance in terms of passenger kilometres was up by



approximately four per cent. In addition to the sup-
portive effect of economic stimulus from the labour
market, higher real income and the continuing in-
crease in fuel prices, the good performance was also
the outcome of various one-off effects: the absence of
major construction work on the rail network and con-
sequent improvements in infrastructure and time-
tables, as well as strikes in the aviation sector all had
apositive effect on rail passenger figures. While long-
distance rail passenger transport increased by a good
five per cent, regional rail passenger transport (by DB
companies including competitor railways) rose by ap-
proximately three per cent. Altogether, rail increased
its share of the modal split to 8.2 per cent, reaching

Only rail won market shares(basis: passenger-kilometres, in per cent)
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In 2012, aviation
suffered from strikes,
high fuel prices and
air traffic tax. Rail

was the only transport
mode which increased
its traffic performance.

the highest figure since the rail reform that was im-
plemented in the year 1994 (6.7 per cent).

Ongoing strong competition
in the regional market

The market share of competitor railways in the re-
gional rail market has increased steadily since the
start of the liberalisation process. In 2012, they han-
dled 25 per cent of the total transport volume, or 161
million train-kilometres, compared with 154 million
train-km in 2011. Competitor railways were success-
ful in 48 per cent of all contract award procedures
(compared with 28 per cent in 2011), winning 20 con-
tracts with a total annual contract volume of approx-
imately 70 million train-km. Nine networks changed
hands, and DB Bahn Regional had to relinquish eight
of these. In total, new transport contracts were thus
awarded to eleven different railway undertakings -
including DB - in 2012. Companies which are backed
by foreign state-owned railways were particularly
successful: Abellio, a subsidiariy of the Dutch state
railways Nederlandse Spoorwegen (NS), for exam-
ple, won the bid for “Elektronetz Saale-Thiiringen-
Stidharz” with an annual volume of 9.2 million train-
km and a contract term of 15 years. Regentalbahn, a
subsidiary of Netinera - which in turn belongs to the
Italian state-owned railway Ferrovie dello Stato (FS)
- won part of the “Dieselnetz Siidwest”, with an an-
nual volume of approximately 6.7 million train-km
and a contract term of 22.5 years. Companies owned
by local authorities were also successful. Westfalen-
Bahn in Lower Saxony, for example, won the con-
tract for Emsland und Mittelland Express Lines with
an annual volume of 5.4 million train-km. Abellio
owns a 25 per cent share in WestfalenBahn, so that
the new contract also promotes Abellio’s growth
strategy.
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Further expansions are also expected over the next
few years, especially for Keolis Deutschland and
Netinera Deutschland. SNCF, the majority share-
holderin Keolis Deutschland, has stated that Keolis’
market share is “insufficient” and consequently in
future tenders, the existing networks in the Ruhr
area shall serve as a bridgehead for raising the mar-
ket share of Keolis. The new management of Netinera
Deutschland is also endeavouring to continue its ex-
pansion in the German regional rail market: over the
long-term, it aims to achieve a market share of 20 per
cent and hold second place in the German regional
rail market.

On the whole, the number of competitors who
bid for transport contracts increased again in 2012
and this trend is sure to continue in future. One ex-
ample is the contract award procedure for the Ring
section of the Berlin rapid transit network. Accord-
ing to Berlin-Brandenburg (VBB) transport associa-
tion, several bidders are involved and press articles
have stated that foreign companies in particular are
showing a keen interest in the contract. One of these
is the British undertaking National Express (NX),
which is planning to expand its activities in Germa-
ny by tendering for and winning contracts through
its subsidiary National Express Rail GmbH (NX
Rail). NX willalso try toacquire market sharesin the
bus business through a further subsidiary, National
Express Germany GmbH.

Challenges for the client bodies

The number of competitive tenders for the coming
year will be at least as high as last year’s level. Com-
petitionis expected to focus primarily on the Federal
Laender of Bavaria, Baden-Wiirttemberg and North
Rhine-Westphalia, where the contracts are due to be
awarded for a large number of networks.

Market & Competition

In 2012, however, various contract award procedures
were revoked as the client bodies did not receive any
eligible, economically viable bids (e.g. Dieselnetz Nie-
dersachsen-Siidost lots 1 and 2, Emsland/Mittelland
express lines, Mittelland lot). Amongst other things,
this is because the client bodies impose widely diverg-

Participating in tender procedures is a
time-consuming and expensive exercise
for the railway undertakings.

ing, highly detailed and comprehensive specifications,
which make participation in the tender procedure a
time-consuming and expensive exercise.

Individual regions have come up with various
solutions to make it easier for competitor railways to
assume risks in connection with the financing of roll-
ing stock and therefore make participation in tender
procedures a more attractive proposition. One exam-
pleis the financing model devised by VRR and NWL
in which the railway undertaking purchases the roll-
ing stock, but then resells it to VRRand NWL. Other
regions offer redeployment guarantees, guarantees to
meet the principal repayments, assignment of claims
or even financial support in the form of municipal
loans. In Lower Saxony, the transport associations
Landesverkehrsgesellschaft (LNVG) and Zweckver-
band Grofdraum Braunschweig (ZGB) have organised
rolling stock pools in an attempt to enable intensive
competition for the networks which are up for award.
Another model, known as a rolling-stock service
model, is currently being implemented in Schleswig-
Holstein. In this case, the Federal Land transport
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company (Landesweite Verkehrsservicegesellschaft
Schleswig-Holstein) has issued a tender for the provi-
sion of rolling stock for the rail network West which is
to be awarded. This envisages that a rolling stock ser-
vice provider will provide the future operator of West
network with the vehicles and thus be responsible for
the funding. However, such models are a source of
heated debate. Ina study on rolling stock financing in
the regional rail market conducted in October 2012,
management consultants SCI point out that when of-
fering these vehicle pools, the client bodies forego the
possibility of optimising rolling stock requirements
as a competitive procedure. Rolling stock financing

Railways continue to increase traffic performance in regional market
(billion passenger-kilometres)
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models and vehicle pools also harbour the risk that no
significant market for used rolling stock can evolve
over the long term, which would in turn also impact
on competition in the regional rail market.

Newcomers in the national long-distance market

Although Deutsche Bahn’s competitors still account
for only a low share of the long-distance market, com-
petition nevertheless picked up speed in 2012. July
saw the start of operations by the Hamburg-Koln-
Express company (HKX), a joint venture founded in
2009 by Locomore GmbH & Co. KG, itself founded in
2007, and the investors Railroad Development Cor-
poration and Michael Schabas. HKX claims to be the
inexpensive alternative to Deutsche Bahn on the
Hamburg-Cologne route. Operational management
(i.e. all tasks required for railway operations) is han-
dled by Veolia Verkehr GmbH, which provides the
train drivers, train managers and locomotives, at-
tends to some aspects of maintenance of the passen-
ger coaches and also provides operational training for
HKX service staff. Additional maintenance work is
performed by DB Fernverkehr AGin Hamburg. HKX
published initial operating figures one month after it
started business and reported positive provisional
results. At the same time, it announced slight price
increases with the aim of establishing itself perma-
nently in the market. (See Chapter 2 for new market
entrants and competition in the European long-dis-
tance market).

By contrast, the MSM Group - already known as
a provider of charter train services to and from events
and seasonal services - has not yet been able to enter
the market as announced. However, it will reputedly
join the market shortly, in the course of 2013. The com-
pany plans to serve the Cologne-Hanover-Hamburg
and Cologne-Hanover-Berlin routes.
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Now that DB no longer cooperates with Thalys, the
latter now also competes with DB in the long-dis-
tance segment. Thalys was formerly a joint venture
operated by DB in cooperation with the French SNCF
and Belgian SNCB railways. DB and Thalys are now
direct competitors on both international (Cologne-
Aachen-Liége-Brussels) and national (Aachen-
Cologne-Diisseldorf-Duisburg-Essen) routes. Since
9 December 2012, Thalys has offered three daily con-
nections between Paris in France and the German
cities of Diisseldorf, Duisburg and Essen instead of
the previous one (and operates one daily train in the
opposite direction).

Since 2005, Vogtlandbahn GmbH, a subsidiary
of Netinera, has operated the Vogtland-Express,
which runs between Plauen in south-west Saxony
and Berlin. However, because of the poor passenger
figures, Vogtlandbahn-GmbH discontinued the train
service with effect from 1 October 2012 and now oper-
ates a scheduled coach service instead. The company
claims that the bus services can be provided at lower
cost. It has also cancelled stops for which there was
little demand along the route, such as the small cities
Glauchau and Riesa.

Liberalisation of long-distance
coach market at beginning of 2013

The revised Passenger Transportation Act became
law in 2012, leading to full liberalisation of the do-
mestic long-distance coach market, which now per-
mits competition between coach companies and
long-distance railway services. The only restriction
is that there must be a distance of at least 50 kilome-
tres between the individual stops or alternatively,
that the journey time to the next stop must be at least
one hour. This is intended to protect publicly subsi-
dised bus and train services.

Market & Competition

Despite the increasingly
i complex contract award
U s : . = . procedures, more
competitors again took
part in 2012. Competition
also remains fierce in the
regional bus market.

DB Bahn Regional competitors succeed in raising market share
to 25 per cent (train services in million train-kilometres)
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In 2012, a few small newcomers already offered long-
distance coach services on some individual routes in
Germany. Liberalisation of this market segment is
expected to lead to a sharp rise in the services avail-
able and consequently to strong market growth in
2013. The providers MeinFernbus and Deutsche
Touring, for example, are planning the rapid expan-
sion of their long-distance coach networks in Ger-
many. Various other companies, such as Veolia
Verkehr, DeinBus.de, FlixBus, the British National
Express Group and Deutsche Post - in cooperation
with the German automobile association ADAC -
have also announced plans to launch regular long-
distance coach services.

11



Eberhard
Krummheuer
Rail expert at
‘Handelsblatt’ financial
newspaper
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Competition on rail -
competition with rail

Competition between rail operators, but also with car, train and plane:
this makes competition in the long-distance rail passenger market difficult.
Journalist Eberhard Krummheuer investigates the reasons for this situation.

Top speed of 300 km/h, classy Italian design, up-
market service with fancy snacks and anever-ending
supply of prosecco: in spring 2012, the battle for rail
customers in Italy moved into the top league. Chal-
lenging the ‘Frecciarossa’ fleet operated by the in-
cumbent, the Italo not only claims to be the most
modern train in Europe, but also targets customers
with the sassy slogan “At last you can choose”. 25
brand-new AGV high-speed trains (“Automotrice a
Grande Vitesse”) from Alstom, makers of the French
TGV, (“Train a Grande Vitesse”) now depart at short
intervals to provide fast and comfortable links be-
tween the metropolises of Italy.

When describing the wine-red, streamlined
trains, the press soon coined the phrase “Ferrari on
rails” - and not without good reason, as the key fig-
ure behind the private operator NTV (Nuovo
Trasporto Viaggiatori) is, in fact, Ferrari President
Luca Cordero di Montezemolo. He has steadily accu-
mulated numerous prestigious Italian luxury com-
panies and also ensured the relevant rail expertise
when the French state railway SNCF took over a
stakein NTV. According to the media, the Trenitalia
contender has invested more than one billion euros

in the project and the company has gone on record
that it intends to be earning profits by 2014, or 2015
at the latest.

First-class quality for half price

There is also competition in the top segment in Aus-
tria, where “WESTbahn” has challenged the Austri-
an federal railway OBB on the Vienna-Salzburg line.
With elegant double-deck trains manufactured by
the Swiss company Stadler and attractive services
such as free Wi-Fi internet access on board, the new-
comer promises “the quality of first class” at half the
price charged by the incumbent - with punctual
trains running at hourly intervals.

The operating consortium Rail Holding is head-
ed by Peter Haselsteiner, CEO of the Strabag con-
struction group, reputedly one of the richest men in
Austria. He, too, recruited rail expertise for the com-
pany, in this case a former member of the OBB Man-
agement Board and, as Chairman of the Supervisory
Board, an almost legendary name in the European
rail market: Benedikt Weibel, who was CEO of the
Swiss Federal Railways SBB for many years. As in It-



Newcomers NTV (left)
and WESTbahn (right)
are challenging the
incumbents in Italy
and Austria by
offering a high level
of service quality.

aly, SNCF also has a minority shareholding in the
Austrian venture. Rail Holding has invested approxi-
mately 130 million eurosin this project. The Czech in-
cumbent is also faced with competition on high-level
intercity services: newcomers RailJet and Leo-Ex-
press now offer a classy alternative to the previous
provider on two different routes, with comfortable
new trains departing at regular intervals.

Berthold Huber, Chief Executive Officer of DB
Bahn Long Distance, believes it conceivable “at least
in principle on selected lucrative lines” that promi-
nent business moguls could decide to follow the ex-
ample of Italy and Austria and join the German long-
distance rail passenger market and invest vast sums
in attractive trains and timetables. (see Interview on
page 16). At present, however, there is little evidence
of modern rolling stock or frequent departures from
competitors in the German market, let alone any hint
of luxury. Although Hamburg-Kéln-Express (HKX)
launched services between Hamburg and Cologne
last year, its business model takes its cue from no-
frills airlines rather than the top-class concepts in
place in Italy and Austria: customers who book early,
pay low fares - but have to be content with a low level
of serviceand only afew trains. There area maximum
of three connections a day between the cities and the
journey takes approximately the same time as a DB
Intercity train, although the company has opted for a
shorter route so that trains do not stop in Bremen or
Dortmund.

HKX has had to put up with harsh criticism from
passengers about the quality of the trains: the compa-
ny - whose investors include a US rail freight operator
- began operations with refurbished rolling stock from
the Trans-Europe-Express “Rheingold” dating back to
the 1960s and 1970s. The coaches repeatedly had to be
sent back to the repair depot and were replaced with
cramped carriages that had been designed only for use

Market & Competition

on short-distance regional operations. Some trains ran
with only two coaches, which were then packed to the
very limits. In many cases, the coaches were taken out
of service at short notice so that passengers frequently
searched for their reserved seats in vain.

In a test report, the financial newspaper
‘Handelsblatt’ concluded that “This is a far cry from
genuine competition.” Taking stock of its performance
at the end of January 2013, after the first six months in
operation, HKX was nevertheless optimistic: in a
newspaper interview, Managing Director Eva Kreien-
kamp announced that the company had achieved its
initial revenues target and that 700 trains had carried
150,000 passengers between Hamburg and Cologne.

Fierce competition between car, train and jet

The start-up problems of this newcomer to the Ger-
man rail network are symptomatic of the situation in
thelong-distance rail passenger market: in contrast to
regional transport, the long-distance segment is a
“purely commercial” business, with no billions of eu-
ros in subsidies available from the state. This creates
“natural market barriers,” explains Professor Gerd
Aberle,atransport expert at Giessen University, who
has followed the progress of the rail reform since it
was first initiated more than 20 years ago (see inter-
view on page 15). The German long-distance transport
market does not consist only of train services by vari-
ous providers. In addition to the obvious “intramod-
al” competition between different operators, there is
also the much more crucial aspect of the omnipresent
“intermodal” market, i.e. the daily competition be-
tween the transport modes of car, train and plane.
Four years ago, an in-depth study conducted by the
European School of Management and Technology
(ESMT) in Berlin confirmed “that there is effective
competition between budget airlines and railway un-

[EUR 1 bn]

Volume invested
by the Trenitalia
challenger

Ferrari President Monteze-
molo and his co-shareholders
in NTV have taken on an
ambitious project.
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High costs
Financing the
vehicles, mar-
keting and
sales, operat-
ing overheads:
the market
barriers for
long-distance
rail operators
are high.
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dertakings.” Onlines where there is new competition
from low-cost airlines, for example, the railway loses
at least seven per cent of its customers, particularly
on longer routes of 400 kilometres or more. The study
found that the negative price effects for the railway
undertakings were even higher.

Newcomers to the rail market have to be aware
of these circumstances. Anyone planning to join the
long-distance market has to be willing to invest huge
sums of money, firstly to procure the trains them-
selves. “This leads to high initial investments, as no
‘liquid’ secondary market, for example for leased roll-
ing stock, has evolved in this sector,” comments Joris
D'Inca, transport expert at Oliver Wyman manage-
ment consultants. Maria Leenen, CEO and rail spe-
cialist at SCI Verkehr, adds: “The banks are no longer
willing to assume the high investment risks - espe-
cially after the financial crisis.”

Even newcomers who manage to raise the capi-
tal for new rolling stock cannot be sure of success. In
addition to the substantial costs of marketing and
sales, high operating overheads also constitute huge
market barriers, according to Dieter Schneiderbauer,
internationally respected transport expert and CEO
of ECM Ventures GmbH in Munich. If a company
then has to accept pressure on prices in order to gaina
foothold in the market, it has to be able to count on rel-
atively high capacity utilisation of 60 to 70 per cent
“in order to guarantee profitable business operations
over the long term”, says Schneiderbauer. These new-
comers face not only competition from other railway
undertakings, but also from cars and aviation.

Attractive routes with high passenger volumes
Experience of competition in the European long-dis-

tance rail passenger market to date indicates that the
best opportunities for competition between long-dis-

Transport experts

are sceptical about
whether competition
in the long-distance
market actually makes

economic sense. HKX
nevertheless drew a
positive conclusion
after the first six
months of operation
(right: interior of an
HKX compartment).

tance trains are on just a few lucrative routes with a
high volume of point-to-point trafficand a high share of
business travellers. The Rome-Milan line for instance,
which now involves a journey time of just three hours
thanks to the Italian high-speed trains, is the “ideal
operating environment” for the NTV super train
‘Ttalo’, says expert D'Inca, adding that the state railway
Trenitalia has been unable to exploit the advantage of
itslarger network and operatingarea. NTV meanwhile
accounts for a market share of 20 per cent and its trains
- like WESTbahn in Austria - have generated new
customer potential and therefore shifted more traffic
onto rail. In addition to significant price reductions of
15 to 30 per cent, the new competition has also led to
better service levels and shorter journey times.
However, transport pundits remain sceptical as
to whether this will be sufficient at the end of the day.
All the experts agree that newcomers have to have
considerable staying power to see them through the
first few years until they reach breakeven and potential
profits. Hans W. Friederiszick of Berlin Management
School ESMT, for instance, wonders whether the Ital-
ian competitors have perhaps placed too much faith in
the luxury aspect: “Too luxurious trains, too high
costs of capital - the question is, will the existing mar-
ket ultimately justify and repay these investments?”
A further market barrier exists on many Euro-
pean long-distance rail passenger routes which ap-
pear potentially interesting for competition: “The
problemisthat thereare not enough train pathsavail-
able, asrailinfrastructure hasalready reached its lim-
its on high-demand routes and at major hubs,” states
consultant Maria Leenen. This makes it all the more
difficult for a newcomer to launch a convincing rival
product which can compete against the existing ser-
vices. “This is a challenge for both regulator and in-
frastructure managers,” comments D'Inca, who be-
lieves that the relevant mechanisms will only begin



to take effect after a certain “start-up phase”. An ex-
pertise prepared by the Monopolies Commission
which advises the Federal government expressed
concerns that “The lack of transparency and certain-
ty with regard to free infrastructure capacity is a ma-
jor barrier for companies wishing to join the long-dis-
tance rail passenger market.” The Commission
believes that the inability to guarantee infrastructure
availability over the long term is “a serious market ac-
cess problem” for newcomers who have to finance a
product portfolio.

Meticulous train path award procedures

Competition expert Friederiszick does not subscribe
totheallegations of discrimination that are frequently
heard in the public debate: “This is de facto a problem
of the network structure, which refers at least in part to
a genuine coordination problem and has nothing at all
to do with discrimination.” He points out that the Fed-
eral Network Agency is an independent, competent
regulatory authority that will gradually learn to cope
with the complex tasks of rail transport. This opinion
is also shared by Schneiderbauer: “When it comes to
theallocation of infrastructure, Germany in particular
guarantees fair access for all providers.”

For years there have been neither allegations of
discrimination nor any official complaint proceedings
resulting from the complex process of train path allo-
cation, which involves railway undertakings, DB Netz
as infrastructure provider and the Federal Network
Agency. There is a legally prescribed procedure for in-
frastructure allocation, which begins each April and
continues through to autumn, in which every single
step, including precise periods and deadlines, is speci-
fied and which demands equal treatment for all rail-
way undertakings. In contrast to aviation, where
dominant market players can demand “grandfather

Market & Competition

Interview: “Rail reform surpasses expectations”

Prof Aberle, almost 20 years
after the event: the rail re-
form of 1993/94 was inten-
ded to pave the way for com-
petition onrail. Has this
objective been achieved?
The rail reform has more than
surpassed many expectations
- also as regards competition.
The regional rail passenger
sector in particular is now an
attractive market. Liberalisa-
tion has also led to many posi-
tive changes in the freight
transport segment.

But why is there so little
competition in the long-dis-
tance rail passenger sector?
More competition could sti-
mulate an even better range
of products. However, the
high natural market barriers
make this extremely difficult.
Procuring the vehicles alone
calls for exceptionally highin-
vestments. Moreover, there
are hardly any train paths still
available for attractive servi-
cesonroutes with high de-
mand. What’s more, intermo-
dal competition with plane,
carand in future also long-

distance coaches means that
the potential returns are low.

The incumbents make life
difficult for newcomers who
have to satisfy regulatory
procedures before the first
train ever gets underway.
Criticism of this kind fails to
take into account that drawing
up the timetable and conse-
quently train path allocation
require extremely complicated
coordination processes involv-
ingimmense organisational
work. There is undoubtedly
room for optimisation in that
respect, but I do not believe
there are sufficient grounds for
accusations of discrimination.

WESTbahn in Austria and
Italo in Italy have provided
top-level competition for the
state railways.

Yes, but there is far more mon-
ey behind these services than
investors have been willing to
place in the German long-dis-
tance rail market to date. You
also have to remember that
the newcomers in Italy and
Austria are competing against

Prof Gerd Aberle is one of the
“fathers” of the rail reform. He
was a member of the Federal
Government Rail Committee and
has remained a critical observer
of Deutsche Bahn AG until today.

incumbents who do not exact-
ly rank amongst the top carri-
ers in the rail market in terms
of efficiency and quality.

To get back to Germany:
How will long-distance
coaches affect the market?
Intramodal competition on
rail will become more difficult
when intermodal competition
becomes fiercer, especially if
providers of new long-dis-
tance rail services continue to
focus on the low-cost seg-
ment. Coaches can setve this
segment much more effective-
ly because of their far better
cost structures.
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rights” when it comes to the allocation of slots, the
stringent and strictly monitored regulations in the
rail sector do not grant incumbents any priority over
newcomers. The allocation procedure is extremely
complex, as the scarce capacities - not only on busy
lines - have to be awarded fairly. The challenge is to
reconcile highly diverse parameters, from the effi-
ciency and running fitness of the rolling stock that is

tobe deployed all the way through to line characteris-
tics such as curve radii and gradients. It also has to
give priority to international train movements and
regular-interval services and take into account the re-
strictions resulting from the approximately 30,000 to
40,000 cases of construction work on the infrastruc-
ture every year. In order to oblige its customers, DB
Netz offers the option of framework agreements

Interview: “Responding actively to competition”

Mr Huber, Deutsche Bahnis
in the process of losing its
last monopoly in the long-
distance sector. How do you
feel about this?
Competition is good for us.
Watching how others do
things makes us more aware
of the market and our prod-
ucts. It significantly improves
our attention to costs.

What are your
expectations?

Idonot yet see any major
competitor in our market, but
we are paying keen attention
to therollout of services by
the new competitor HKX be-
tween Hamburg and Cologne.

Relaxed or concerned?

Well, we never underestimate
acompetitor. And we are re-
acting: it is not a coincidence
that we are deploying the first
modernised Intercity trains on
the same route as our competi-
tor. This gives customers the
chance to make a direct com-
parison of the journey quality.

Long-distance rail is a com-
plex and capital-intensive
business. Who could become
amajor competitor?

Apart from the other major
state railways, a look at Aus-
tria and Italy shows how the
land lies. Prominent business
players are joining the market,

investing vast sums in new
trains and attractive services
on lucrative high-demand
routes. That is fundamentally
also conceivable in the Ger-
man market.

There is also additional com-
petition between rail, avia-
tion, long-distance coach and
car travel.

Of course, intermodal compe-
tition. When Lufthansa and Air
Berlin engage in a price war
and offer cut-throat prices on
domestic German routes, we
see a decline in the number of
rail passengers. But when the
fares go back up again, the cus-
tomers soon return to rail.

How will you respond to the
admission of long-distance
coaches to the market?

We definitely expect to see
major players from Germany
and other countries here. We
plan to join this market in
stages and offer integrated
bus and train services on
routes where road offers bet-
ter connections. One exam-
ple thatis already up and run-
ning is the ICE Bus between
Nuremberg and Prague.

Will DB Bahn Long Distance
also compete in foreign rail
markets?

Yes. We plan to extend the
ICE services between Frank-

Berthold Huber is CEO of
DB Bahn Long Distance.

furt and Brussels on to Paris
as soon as we have the trains
to do so. There are also other
projects for which we are
looking for foreign partners,
such as the Czech company
Student Agency, which al-
ready offers long-distance
services in the Czech Repub-
lic. We are planning to coop-
erate with them on the Ber-
lin-Prague route.
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which fundamentally safeguard access to infrastruc-
ture for a period of five years, within legally defined
timetable periods. The next period will begin on in-
troduction of the new timetable at the end of 2015 and
will continue until 2020. These framework agree-
ments specify provisional train timetables which are
narrowed down to a time slot of ten minutes.

In a report on competition in the rail sector in
2010/2011, critics such as the competitors of Deutsche
Bahn lamented the insignificant role of competition in
the long-distance segment. Commenting on the
launch of HKX, Cologne Institute for Economic Re-
search expressed its concerns about the problematic
issue of “competition-free long-distance transport”.
Nevertheless, experts from both practical and aca-
demic sectors question whether competition in the
long-distance transport market actually makes sense
at all in macroeconomic terms in view of the severe
bottlenecks on the principal lines and the dubious
prospects of success for newcomers.

Critical questions about intramodal competition

In November 2010, Giessen University published a
working paper in which scientists Georg G6tz and
Benjamin Pakula drew attention to the strong inter-
modal competition from private motorised traffic
and aviation for the long-distance rail passenger sec-
tor, pointing out that this alone is sufficient to reduce
the market clout of the major railway undertakings.
The authors believe that it is overly simplistic to as-
sume that “the central position of the incumbent ina
market segment leads directly to market dominance
which is detrimental to welfare”. They claim that in
the rail market, it is unlikely that competitors in
open-access regimes can obtain decisive market
shares, even over the long term. The study therefore
concludes that “the question at this point is whether

Market & Competition

Following a change in
transport legislation,
not only tourist buses
(left: on the motorway
in Ostholstein) but also

regular service long-
distance coaches can
now compete in the
German market (right:
departure displays for
long-distance coaches
at Munich bus station).

competition in such a case is in fact at all desirable.”
The consultancy sector comes to a similar conclu-
sion: Maria Leenen of SCI regards the long-distance
activities of the major railways as “what economists

Bottlenecks in rail infrastructure call
for complex interaction between rail, DB
Netz and the Federal Network Agency.

would refer to as ‘natural monopolies’. In the inter-
ests of passengers’ rights, these have to be well moni-
tored, but competition at any price in the long-dis-
tance transport market is not the right approach and
actually harms the rail mode.” This is especially evi-
dent in the international long-distance rail market.
Expert Schneiderbauer reports that in recent years,
the railways had formed alliances which put them in
a position to face the growing competition from air-
lines. Although these joint ventures were con-
demned by the incumbents’ competitors, they did
not infringe any antitrust legislation, as competition
is not restricted to the intramodal aspect, but also in-
cludesintermodal competition. The cards are about to
be reshuffled when a new player - the long-distance
coach - joins the intermodal battle for customers. Con-
sultant D'Inca expects “long-distance coaches to
achieve a significant market share of between six or
seven per cent within a very short time” - as is the case
inthe United Kingdom and Sweden - and predicts that
long-distance rail services will lose price-sensitive cus-
tomers on some routes. At the end of the day however,
concurs Schneiderbauer, passengers are more likely to
switch from car to coach than from rail to road.
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drop indemand
in the entire
German trans-
port market
Traffic performance

fell sharply for road
haulage and above all

for rail freight.
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In 2012, freight trans-
port developments were
defined primarily by the
difficult economic
environment. The down-
turn in the economy
also affected container
shipping (right).

Difficult market environment
for freight transport in 2012

Last year saw a global decline in demand for freight transport, with European
rail freight operators particularly badly hit. Rail freight in Germany performed

better than the international average.

Trends in the international transportand logistics
markets are determined first and foremost by world
trade. Inrecent years, this has always performed well
in comparison with the world economy. However,
with an increase of roughly two per cent in 2012, the
trend for world trade was roughly on a par with global
economic performance. Trends for the international
flows of goods were affected by sharply declining
sales figures and reluctance on the part of investors.
This had a corresponding negative effect on demand
for transport. In the global markets, air freight suf-
fered particularly badly and again lost significant
quantities. Container shipping also felt the down-
turn, but nevertheless achieved a slight increase in
volumes. This poorer performance was reflected in
the decreasing throughput rates at the European sea-
ports. As the economic downturn was driven by the
national debt crisis in the euro area, performance in
the European transport market was even worse than
elsewhere. According to DB’s own estimates, none of
the transport modes succeeded in matching the pre-
vious year’s figures. In Germany, demand for trans-
port was down by a total of almost two per cent, al-
though performance differed between the individual

modes. While inland shipping achieved a significant
increase, traffic performance by road and rail freight
declined. With a decrease of roughly three per cent,
the trend for German rail freight operators was never-
theless still above average in a European comparison.

Positive trend for inland shipping
after slump in previous year

In 2012, the German inland shipping sector improved
its traffic performance by 6.3 per cent. However, this
growth is attributable entirely to a positive base effect
after the previous year’s slump of 11.6 per cent, caused
primarily by the closure of the Rhine after an accident
at the beginning of 2011 and restrictions owing to
flooding and low water levels throughout almost the
entire year. In2012, the restrictions resulting from ad-
verse weather conditions were comparatively low.
However, the recovery was hampered by the lack of
economic stimulus, so that growth was lower than an-
ticipated. After fallingtoan all-time low of 8.5 per cent
in 2011 because of the drastic drop in traffic perfor-
mance, the market share of inland shipping was back
up to 9.2 per cent again in 2012.
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Above-average trend for
Eastern European trucks

The year 2012 saw a noticeable downturnin the trend
for road haulage (German and foreign trucks, includ-
ing cabotage transports in Germany), the dominant
mode in the German freight transport market. As a
result of the low economic stimulus, traffic perfor-
mance was down year-on-year in all four quarters. For
2012 as a whole, demand fell by roughly 2.5 per cent.
In the previous year, the slump for inland shipping
had led to an increase in the market share of road
haulage, which decreased slightly back to 71.1 per
cent again in 2012.

A breakdown of the road haulage figures into
the licensing countries of the individual vehicles
once again reveals significant differences in the
trends. According to DB’s own estimates, traffic per-
formance by trucks licensed in Germany, measured
in tonne-kilometres, decreased by more than 4.5 per
cent, whereas trucks licensed in other countries in-
creased their traffic performance by approximately
1.5 per cent. However, this growth was attributable
primarily to truck transports from Central and East-
ern European countries: the most successful coun-
tries in that respect were Romania and Bulgaria, fol-
lowed by Lithuania, Poland, Latvia and Slovakia. In
Western Europe, especially Scandinavia, Italy and
the Netherlands suffered significant decreases in
truck transports.

Capacity bottlenecks in the European road
haulage market in 2012 were comparatively rare and
usually restricted to certain transport routes or indi-
vidual regions. Intramodal competition was accord-
ingly fierce and led to permanent pressure on prices.
The market players had to realise that their own cost
increases - resulting especially from higher diesel
prices and road tolls - could be passed on to the cus-

tomers only to a limited extent. Price levels were
therefore up only slightly year-on-year. According to
DB’s own estimates, traffic performance in the Euro-
pean road haulage market failed to reach the previ-
ous year’s level.

Market share of rail freight
in Germany slightly down

Traffic performance by rail freight in 2012 was down
by approximately three per cent year-on-year accord-
ing to DB’s own calculations. By September, demand

Market shares of rail freight operators slightly down in 2012
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had slumped by 4.2 per cent, compared with an in-
crease of 7.4 per cent for the same period in the previ-
ous year. It was not until the end of 2012 that the year-
on-year decline was less pronounced, but this was
largely because the stagnant trend for traffic perfor-
mance had already begun to take hold in 2011. One of
the main reasons for this negative trend in 2012 was
the lack of any economic stimulus. In sharp contrast
to the German rail passenger market, which benefit-
ed for example amongst other things from rising
numbers of gainfully employed and higher incomes,
the environment for freight transport was extremely
weak, with noticeably declining production figuresin
all sectors of industry. The coal and steel industry,

Increase in traffic performance by competitor railways
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which plays akey role for rail freight, was particularly
adversely affected. This was for example reflected in
the sharp decline in the transport of ore, metals/met-
al products and secondary raw materials. The drop in
traffic performance by rail was accompanied by a
slight decrease in its market share. Rail lost some of
the market shares which it had gained the year before
as a result of the slump in inland shipping and
dropped to alevel of 17.2 per cent.

Single wagonload traffic suffered
sharper decline than block trains in 2012

Intramodal competition in the German rail freight
market remained highly intense in 2012. As in previ-
ous years, there were significant differences in per-
formance by the DB Schenker Rail companies and
their competitors.

After strong growth in the preceding years
(2010: 11.2 per cent, 2011: 4.3 per cent), traffic perfor-
mance by DB companies 2012 slumped by 6.3 per
cent in 2012, with transport by single wagons and
rakes of wagons faring worse than block train trans-
ports. One of the reasons for this was the poor perfor-
mance by the coal and steel industry, as freight in the
segment of “metals and semi-finished products” and
also scrap metal, which is classified as a secondary
raw material, is carried primarily as single wagon-
load transports. Together with ores, which are car-
ried primarily as block train transports, these ac-
counted for almost 45 per cent of the total decrease in
2012, although they make up just under one third of
total traffic performance. The declining volumes in
the block train segment were alleviated by strong
growth in the transport of coal. The intermodal
transport also suffered severe losses. Firstly, in addi-
tion to general economic effects, massive disruptions
caused by construction work and natural disasters



Air freight (left) was
particularly affected
by the worldwide
decrease in transport
volumes. Road haulage
also failed to match
its performance year-
on-year, with demand
down by 2.5 per cent.

suchas falling rocks on transalpine routes curbed de-
mand. The Gotthard railway line, for example, had to
be closed to traffic for almost 40 days in 2012. Second-
ly, DB companies had to surrender transport vol-
umes to competitors. In addition to the above struc-
tural and special effects, the downturn in traffic
performance can also partly be attributed to exten-
sive portfolio adjustments which were implemented
in2012. An analysis of performance by rail freight on
the main international transport routes shows that
these too suffered from the impact of the poor eco-
nomic trends in Europe. The decrease in internation-
al transports, and in particularly transit traffic
through Germany, was more pronounced than for
domestic transports. Overall, DB Schenker Rail’s
share of the rail freight market was down by roughly
2.5 percentage points.

Competitors continue to achieve
above-average performance

The positive trend of the past years for competitor
rail freight operators continues: in comparison with
the DB companies, they have achieved significantly
more dynamic growth for more than ten years. De-
spite a weak general economic climate, their perfor-
mance rose by approximately 6.5 per cent in 2012.
The reason for this divergent development is first
and foremost the still highly disparate freight struc-
ture of the DB companies and their competitors. Al-
most 45 per cent of the total freight carried by com-
petitor railways refers to intermodal consignments,
which - in terms of absolute figures - achieved the
highest growth in the freight market.

The persistent poor situation in the coal and
steel industry also curbed demand from DB’s com-
petitors. However, the influence of this industry on
the overall figures for competitor railways is hardly
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noticeable, because this sector accounts for a share of
only approximately six per cent of the total freight.
As aresult, competitor railways once again succeed-
ed in raising their share of the rail freight market in
Germany by almost 2.5 percentage points to 28.6 per

International transports, especially in
transit through Germany, decreased to
a greater extent than domestic traffic.

cent. The market share of competitor rail freight op-
erators across all sectors of industry has risen by al-
most ten percentage points since 2007. Considering
only the three key industry sectors of intermodal
consignments, liquid petroleum products and build-
ing materials (the latter refers primarily to sand,
gravel, clay, cement, lime and gypsum), which to-
gether account for approximately 70 per cent of total
traffic performance by DB’s competitors, their mar-
ket share already surpasses 40 per cent. Looking at
the last five years their share across all sectors of in-
dustry has risen from 19.7 per cent in 2007 by almost
ten percentage points to 28.6 per cent in 2012.

Declining traffic performance in the
European rail freight market

Although performance by rail freight operators in
Germany was extremely weak, it was nevertheless
still above the overall European average. After two
years of growth rates of more than seven per cent,
traffic performance in the European rail freight mar-
ket, which covers the 27 EU Member States as well as
Switzerland and Norway, was down by approximate-
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ly five per centin 2012 according to DB’s own research.
With the exception of the year 2009, this is the worst
decrease for more than ten years. The downturn
which began in the second half of 2011 continued
in 2012.

This low demand is attributable first and fore-
most to the poor economic situation in the wake of the
national debt crises in the euro area. The declining
economy affected sectors which play a key role for rail
freight, such as coal and steel, and the building indus-
tries. A closer look at the individual countries shows
that virtually all European rail freight markets re-
corded significant decreases in traffic performance,
with the Eastern European countries Bulgaria, Po-

The growth market of
rail freight transport
benefits from rail’s
environmental advan-
tage and the ongoing

liberalisation of the
rail markets (far left:
hydroelectric power
station on the River
Moselle which will
supply electricity

to DB as from 2014).

rail freight is nevertheless a growth market when con-
sidered on a global scale and over the long term. Be-
tween 2002 and 2012, for example, rail freight traffic
performance in Germany increased by almost 36 per
cent, that means approximately three per cent per an-
num. By comparison, growth for the overall freight
transport market in Germany amounted to just 21.5
per cent or approximately two per cent per annum.
The medium and long-term prospects for rail
freight are therefore still positive. In the latest edition
of the “World Transport Report”, which is produced
every other year, for example, Progtrans AG, the
Swiss consultancy forecasts above-average growth
amounting to almost 2.5 per cent for Germany be-
tween the years 2011 and 2020/30. The same applies
to the European Union, where growth is forecast at

two per cent per annum.

The economic downturn affected im-
portant sectors for the rail freight market,
such as coal and steel.

Continuous adjustment process

These positive developments will be the result pri-
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land and Romania as well as Sweden in the Northern
and Spainin the Western peripherie of Europe particu-
larly badly affected. Major players in the transport
market also suffered from these declining volumes:
the Polish rail freight operator PKP Cargo alone was
faced with a decline of 9.1 per cent in 2012. With a de-
crease of 5.4 per cent in tonne-kilometres, the trend for
transports by DB Schenker Rail in Europe was more or
less parallel to the rail freight market as a whole.

Continuing positive growth forecasts
for the global freight transport markets

Despite the slump in rail freight transports in Germa-
ny as well as the other European countries in 2012,

marily of the forecast growth in global trade flows, in-
creasing export and import figures for the European
ports and the increasing trend towards containerisa-
tion, which has already been apparent for some years.
The growing importance of rail’s environmental ad-
vantages as well as continuing liberalisation of the Eu-
ropean markets are other factors which will promote
growth for rail.

However, this positive forecast goes hand in
hand with various challenges. Rail freight operators
who wish to participate in this growth firstly have to
satisfy the requirements of the market and secondly,
need competitive conditions. If they are to satisfy the
demands of the market in terms of quality, flexibili-
ty, price etc., they have to implement a continuous
adjustment process, which in turn entails high in-
vestments.



Ongoing challenges for rail freight operators

The rail freight market is confronted with numerous
challenges. After the economic crisis of 2008/09,
traffic performance by rail freight achieved impres-
sive growth in the two years that followed. However,
this has tobe offset against a disproportionately high
increase in costs since 2007, for instance for energy
and human resources. Revenues could not keep pace
with those increases, as the severe competition
leaves only little leeway for price increases. Hence,
despite the efficiency and rationalisation campaigns
initiated after the economic crisis, it has still not
been possible to compensate for these rising costs.
The already difficult situation in the rail freight mar-
ket was further aggravated by declining demand in
2012. Over the last few years, no major European rail
freight operator achieved profits which could be rein-
vested. The players still have to battle against high
deficits and structural challenges in a highly volatile
overall economic environment.

Thereare hardly any private investors active in
this market. Private capital accounts for a share of on-
ly around four per cent of total European traffic per-
formance. The appearance of new entrants is becom-
ing increasingly rare and there is a stronger trend
towards market consolidation. These developments
are undeniable proof that rail freight transport is not
profitable enough. The latest study published by the
German consultancy company SCI Verkehr on be-
half of an investment company on the current situa-
tion in the European rail freight market in 2012 con-
firms that many rail freight operators are faced with
a critical earnings situation.

In addition to the sharp rise in costs for rail
freight transport, the operators also have to invest
significant sums in noise abatement and improving
interoperability. For example, they are obliged to in-
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troduce the European Train Control System, ETCS,
and are faced with additional burdens resulting from
the very expensive and time-consuming vehicle ap-
proval procedures.

Rail forwarders demand
appropriate framework conditions

InJanuary 2013, at the sixth rail freight transport fo-
rum hosted by the Association of Materials Manage-
ment, Purchasing and Logistics and the Association
of German Transport Undertakings in the city of
Cologne, Olaf Kriiger, Chairman of the Community
of Interests of Railway Forwarding Agents, stated
that the politically caused additional costs alone for
the rail mode amounted to a “subjectively felt 40 per
cent” of the base costs. There is therefore urgent
need for political action to enable transport to oper-
ate cost effectively as the basis for sustainable

Since 2007, rail freight operators
have had to cope with significant cost
increases, for instance for energy.

growth. Appropriate framework conditions for
transport and energy and aid programmes are now
required to back up the efficiency and rationalisation
campaigns which some railways have already imple-
mented orinitiated. Asrail freight transport increas-
ingly takes place on an international scale, national
instruments will not be sufficient to solve these prob-
lems. Top priority therefore has to be given to meas-
ures at European level.
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950.000

train paths

are awarded every year for
occasional transports.

No application has ever
had to be refused because
of train path conflicts.
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Sustainable increase in funds
for existing infrastructure

The future funding of rail infrastructure has to be clarified as soon as possible to
ensure a continuing high quality of services. There are only two potential sources
of funding: infrastructure charges or state subsidies.

Growth by competitor railways on the DB rail network
continued again last year. Operating performance
amounted to approx. 230 million train-path kilome-
tresin2012, an increase of just under five per cent year-
on-year. This increase resulted from the rising trans-
port volumes handled by competitors, especially in
the passenger sector. By contrast, operating perfor-
mance by DB companies continued to decline, above
all owing to the trends in the freight transport sector.
However, DB also handled fewer train-path kilometres
inthe regional and long-distance sectors in 2012. Over-
all, the increases for competitor railways could not
compensate for the declining volumes handled by DB
companies, so that total operating performance on DB
infrastructure fell slightly short of the 2011 level. The
total market share of competitors rose to more than 22
per cent and in the rail freight sector, almost every
third train-path kilometre was handled by a competi-
tor operator.

DB Netz AG received a total of almost 60,000
train path applications for the 2013 working timeta-
ble - the highest figure ever recorded by the compa-
ny. This is an increase of 6.6 per cent year on year;
compared with the 2009 working timetable, the

number of applications is actually up by 22 per cent.
The main reason for this increase in recent years is
that planned construction work is increasingly taken
into account in the working timetable. This gives DB
Netz AG’s customers better planning certainty, as
they can make due allowance for planned construc-
tion projects at an early stage. However, this proce-
dure imposes considerable demands on DB Netz
when compiling the timetable, so that there is a limit
to the total number of construction projects that can
be taken into account.

Non-discriminatory access to
rail infrastructure functions well

The train path applications submitted by customers
initially led to a total of 12,500 conflicting applica-
tions. Conflicts occur, for example, when two cus-
tomers apply for the same time slot on the same line
and they are resolved in the course of specifically
defined procedures. By far the greater majority of all
conflicts can be settled by mutual agreement be-
tween all the parties involved in the course of the
coordination procedure conducted by DB Netz AG.



In 2012 the legally prescribed procedures (decision-
making and bidding price procedure) had to be in-
voked only in 19 cases in which no amicable solution
could be reached. In the official decision-making pro-
cedure, applications are prioritised according to le-
gally prescribed regulations. As in the past years, all
the conflicts could be resolved in this way in 2012
and compilation of the working timetable was com-
pleted on schedule. There was again no need to in-
voke the top price procedure. In addition to the train
paths specified in the working timetable, train paths
are also required for occasional transports, many of
which are operated only once. The approximately
950,000 train paths per annum required for these
occasional transports refer primarily to freight
transport, and often have to be found at less than 48
hours’ notice. To date, not one single train path for
occasional transports has had to be refused owing to
conflicting applications.

Increasingly positive customer ratings for time-
table quality and condition of infrastructure

Train path allocation is a good example which shows
that non-discriminatory access to infrastructure
functions effectively in Germany. The processes and
procedures that have been designed to resolve such
conflicts lead to logical and transparent decisions,
which are moreover monitored by the regulatory au-
thority. In the latest market study conducted by the
Federal Network Agency, the railway undertakings
state that access to rail infrastructure is positive on
the whole, rating the award of train paths for occa-
sional transports and also for the working timetable
as “good”. Timetable quality also received good
marks. On the whole, it is evident that the customers’
assessment of many aspects relating to access has im-
proved continuously over the years. The customer
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rating for the condition of infrastructure mainte-
nance has also improved, not least because of the suc-
cessful effects of the Performance and Financing
Agreement introduced in 2009. Instead of the previ-

Amongst other things,

approx. 2500 kilometres
of rails and almost two
million sleepers were
exchanged in 2012 as
part of the rail infra-
structure renewal
process.

The Performance and Financing Agree-
ment of the year 2009 has significantly
increased infrastructure quality.

ous system of monitoring orders and the appropria-
tion of financial resources, the new system is based on
“output control”, i.e. compliance with contractually
defined quality characteristics by Deutsche Bahn.

Under the new regime, the Federal govern-
ment provides a lump sum of EUR 2.5 billion per an-
num for replacement capital expenditures. DB con-
tributesan annual sum of EUR 500 million of its own
funds for investments in existing infrastructure and
also funds the entire maintenance itself (at least
EUR one billion per annum). This changeover to an
output-based system of financing the existing net-
work has given infrastructure managers far better
scope for investing the scant financial resources in
those projects where they can yield maximum bene-
fits. Since the introduction of the new system, it has,
forexample, been possible to significantly reduce the
number of infrastructure deficiencies and the theo-
retical journey time losses.

Infrastructure essentially underfunded
However, these positive results should not obscure

the fact that the existing infrastructure in Germany is
essentially underfunded. It is already clear now, that
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in future, a substantially higher sum will be needed
for replacement investments in order to operate the
existing network at a high quality level it is provid-
ing today. At present, it is unclear where these addi-
tional funds are to come from. Deutsche Bahn be-
lieves there are only two potential financing options:
either from the company’s own funds, that means
from the infrastructure charges paid by the users, or
alternatively, from state subsidies, which means

Competitor railways continue to gain ground (figures based on domestic
operating performance by DB Netz AG, billion train-path km)
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from the Federal budget. It has to be clear that there
is no third option. Borrowing to raise the required
funds certainly cannot be seen as a sustainable solu-
tion; on the contrary, that would lead to exactly the
same financial problems which ultimately caused
the downfall of the former state-owned Deutsche
Bundesbahn.

Corporate investments
have to be profitable

As regards the funding of Federally owned railway
infrastructure, pursuant to Article 87e (4) of the
German Constitution, the Federal government hasa
legal warranty obligation which it cannot renounce.
Parallel to that obligation, Deutsche Bahn is willing
to continue to uphold its already high financial con-
tribution.

If financial resources earned from DB’s busi-
ness activities are used to fund rail infrastructure,
however, it has tobe borne in mind that the DB infra-
structure managers, like the entire DB Group, havea
constitutional obligation to act as profit-oriented
business enterprises. Accordingly, fundamental as-
pects of financial and company law have to be ob-
served (see also the next chapter). This means, for
instance, that a company will only make invest-
ments which will “pay off”, that means if the compa-
ny believes it is likely that it can earn back both the
invested capital plus a reasonable return. Invest-
ments financed directly by the company have to be
shown in the balance sheet and have to be recouped
at the level of depreciation. Moreover, the company
is entitled to earn interest on this tied capital. Ex-
panding investments thus lead to higher deprecia-
tion and capital costs, which have to be refunded by
the users by way of the infrastructure charges. This
ultimately means that the users have to pay higher



In 2012, the DB Netze
Track Business Unit had

a total of 415 electronic
interlockings, which make
infrastructure operations
much more efficient.

infrastructure charges. As railway undertakings
have to contend with fierce intermodal competition,
the infrastructure companies constantly have to re-
view whether and to what extent price increases can
in fact be sustained by the actors in the downstream
transport markets.

Additional DB funds from

and the Federal government, there are plans to raise
the dividend to EUR 700 million as from the year
2015. In contrast to investments financed with DB’s
own funds, public subsidies are not included in the in-
frastructure managers’ balance sheets, so that there
is no additional depreciation or costs of capital which
would subsequently have to be recouped through the
infrastructure charges.

the Rail Financing Cycle

The political players in Germany have a decisive in-
fluence on the extent to which Deutsche Bahn could
conceivably provide further funds of its own for in-
frastructure investments, as the regulatory frame-
work obviously has a crucial effect on the company’s
investment capacity in each individual case. The ob-
jective of the legislative bodies has to be to maintain
the economic attractiveness of the rail sector and en- 385

sure at the same time that the necessary incentive for (R
investments is not destroyed by regulatory interven-
tionin the market. Eveninaregulated environment,
the infrastructure managers must in future still have

Germany has more active railway undertakings than many other European
countries put together (number of active railway undertakings, 2011, absolute figure)

the opportunity of earning a reasonable return on 29 other elgium, Croatia, Estoni,

capital which they have financed from their own re- i; :‘“‘”a" Macedonia, Slovenia
rance

sources. 19 Hungary

The fact is that Deutsche Bahn has again in-
creased its already high share of infrastructure fund-
ing as a result of the Rail Financing Cycle agreed
with the Federal government in 2011 that was intro-
duced as a new financing instrument. This will ena-
ble an additional sum of more than EUR one billion
to be invested in rail infrastructure in the form of

25 Netherlands

26 Sweden

27 Austria

35 United Kingdom

Federal subsidies in the years 2012 to 2015. A sub- 39 Slovalda
stantial part of these additional funds provided by
the Federal government derives from the dividend 67 Poland Source:

Figure for Germany: DB, all
other figures: Market survey
by Independent Regulators’
Group Rail, February 2013

paid by DB AG to the government. The company
paid a dividend of EUR 525 million for the financial
year 2012. According to agreements between DB AG
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have been supplied to DB
Netz AG by the DB Group
up to 2012. Aimost EUR
800 million referred to the
assumption of losses, EUR
1.2 billion took the form of
equity capital increases.

Transparent internal
relations at DB

A fact-check reveals that the financial relations inside DB are legitimate and
transparent: DB’s integrated structure benefits not only the infrastructure

managers, but the rail sector as a whole.

The EU Commission and some individual representa-
tives of competitors’ associations and political parties
demand an end to the financial relations inside the DB
Group, although profit and loss compensation between
integrated companies is common practice. This discus-
sion is based on misunderstandings and allegations
that do not hold up to scrutiny. The EU Commission,
for example, claims that the internal financial rela-
tions at DB are not transparent and takes that as justi-
fication for further unbundling measures. The follow-
ing fact-check takes a look at the allegations that have
been made and rectifies the picture.

Infrastructure managers profit
from the integrated structure

Allegation: The DB Group withdraws funds from its
infrastructure companies and uses profits from infra-
structure to cross-subsidise other subsidiaries or to go
on an international shopping spree.

This accusation is false and can be clearly refuted.
The profit and loss transfer agreements between the
Group and its subsidiaries govern not only the trans-
fer of profits but also the assumption of losses. This is

not a “one-way street”. Only in five years since its for-
mation in the year 1999 has DB Netz AG earned prof-
its which it has transferred to the parent company. In
all other years, the DB Group had to compensate for
the losses made by its network division. Moreover,
all the major takeovers made by the DB Group refer
to years in which DB Netz AG made a loss: the logis-
tics companies Stinnes/Schenker in 2002 and Bax
Globalin 2006, the passenger transport provider Ar-
rivain 2010.

Despite better financial results in recent years,
the assumption of losses is on balance still almost
EUR 800 million higher than the profits which were
transferred. In order to reduce the debt level of DB
Netz AG, the Group also raised its equity capital by
EUR 600 million in 2005 and by a further EUR 620
million in 2010. The company currently has equity
capital amounting to approximately EUR 7.3 billion.
Overall, therefore, the DB Group has supplied DB
Netz AG with approximately EUR two billion. It is
therefore undisputed that the subsidiary has profit-
ed from the Group, and that under no circumstances
is it right to say that “money was withdrawn” from
the infrastructure manager.



Higher earnings resulting
from better efficiency

Allegation: The positive earnings trend for infrastruc-
ture derives from an excessive increase in infrastruc-
ture charges.

This statement is also inaccurate. Over the last few
years, the infrastructure companies have substan-
tially improved their economic performance. This
positive trend is the result of productivity increases
and better capacity utilisation. This is particularly
evident from the benchmark of employee productiv-
ity (train-path kilometres per employee), which has
increased by more than 70 per cent since the year
2000.

The management of DB as an integrated group
of companies has played a decisive part in this devel-
opment. In its role of system integrator in Germany,
DB AG optimises the wheel-rail system and thus ful-
fils a key function as technological driver. The inte-
grated group structure enables DB to exploit positive
synergies and to gear its infrastructure to efficiency,
market requirements and cost effectiveness. This in-
crease in productivity benefits both DB and non-DB
railway undertakings when competing against the
other transport modes. The railways benefit from
low infrastructure charges which enables them to re-
alise cost benefits. In contrast to the accusations,
there hasnot been a disproportionately high increase
in infrastructure charges. Between 2005 and 2012,
theaverageannualinincreaseintrack access charges
amounted to 2.14 per cent per annum - despite sub-
stantial improvements to the infrastructure quality
and the inauguration of premium high-speed lines
such as Munich-Ingolstadt-Nuremberg. By contrast,
the producer price index, which is the relevant refer-
ence index, rose by 2.41 per cent per annum during
that same period.

Market & Competition

Basis for investment decisions

Allegation: Ending the financial relations within the
DB Group would ultimately lead to higher investments
in the German rail network.

Termination of the profit and loss transfer agree-
ments would not solve the infrastructure financing
problem. Since 2000, the DB Group has invested an
annual sum of approximately EUR 800 million of its
own funds in DB Netz AG, although the infrastruc-
ture manager operated at aloss in most of these years,
as shown in the diagram on page 33.

Regardless of the earnings situation, the Group
was convinced that these investments in infrastruc-
ture would pay in the long term. When making in-
vestment decisions, it is not a question of the actual
profit situation at the company at the time, but
whether these investments will eventually pay off. A
prerequisite for investmentsis to ensure that they do

Since 2000, DB has in-
vested an annual sum of

approx. EUR 800 million
of its own funds in rail
infrastructure - although
in most of these years, DB
Netz AG made losses
which were compensated
by the DB Group.

Public funds do not have to be recouped
through revenues, nor do they create a

right to a profit share.

not pose a risk to financial stability, and this is guar-
anteed by the integrated group structure. Invest-
ments are made when it can be assumed that the cap-
ital employed, inclusive of a reasonable return, can
be recouped through infrastructure charges over the
long term. It is therefore a question of the financial
viability of projects. This ensures that all necessary
and economically reasonable investments are car-
ried out. Investments in infrastructure are no differ-
ent from investments in other business areas - and
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justasapoor earnings situation does not have anega-
tive impact on investments, neither do profits mean
that higher sums are invested. This means that any
profits paid out to the owner, in this case DB AG, do
not reduce investments in infrastructure because
they, too, do not lead to any changes in investment
requirements and/or decisions.

No profits from public funds

Allegation: DB uses public funds to generate illegiti-
mate profits.

The public funds that are provided are not used to
generate profits. These state funds essentially refer
to investment grants provided by the Federal gov-
ernment in discharge of its constitutional obligation
as guarantor of Federally owned rail infrastructure,
which cannot be operated cost effectively exclusively
on the basis of the infrastructure charges paid by the
users. The DB infrastructure companies receive pub-
lic funds as a contribution to those investments
which cannot be funded on a viable economic basis.

The DB infrastructure companies are
obliged to use every single euro provided
from public funds for its intended purpose.

These public funds do not appear in the companies’
balance sheets, hence there are no depreciation costs
which have to be recouped through infrastructure
charges. Nor are these grants included in capital em-
ployed, so that the provider has no right to demand a
return on theese funds. The right to a share of the
profits results solely from those investments which

In recent years, the
infrastructure companies

have greatly raised their

efficiency, which played a
major part in improving

the financial situation. At
the same time, there was
only a moderate increase
in infrastructure charges.

are financed with the company’s own financial re-
sources, and thus has nothing to do with public
funds.

The strict distinction between state and corpo-
rate funding ensures that the profits made by the in-
frastructure division do not include any public funds
which are remitted to the holding under the terms of
the profit transfer agreement. Article 8 (4) of Direc-
tive 2012/34/EU prescribes that infrastructure man-
agers have to cover their own costs, including the
costs of capital. They also have to satisfy this require-
ment even if they do not receive State funding. With-
out these public funds, the infrastructure manager
would be forced to recover its costs, inclusive of a rea-
sonable return on capital employed, solely through
infrastructure charges. Accordingly, earning a profit
does not depend on whether or not any public funds
were paid.

DB infrastructure companies are not
misappropriating public funds

Allegation: DB misappropriates public funds which
are intended for infrastructure by using these funds
for its transport companies.

There is no possibility of misappropriation of public
funds. The DB infrastructure companies are obliged
to use every single euro provided from public funds
for its intended purpose. The release of investment
subsidies is linked to strict conditions for the speci-
fied purpose. If the investment refers to new-build or
upgrading measures, every single detail of the pro-
ject concerned is defined exactly and the funds are
released only when the corresponding invoice docu-
mentation is submitted. Any funds which have been
promised are not paid out if the planned project is
not carried out within the given period. In the case of
replacement investments, which are intended to
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maintain the condition of the existing infrastruc-
ture, the former project-based individual auditing
procedures meanwhile have been replaced by a less
bureaucratic instrument, the Performance and Fi-
nancing Agreement. But although they no longer
have to specify the individual project, the companies
of course still have to provide exact documentation
that they have used all the funds received for invest-
ments in precisely defined investment categories.
Compliance with all the above mentioned require-
ments is monitored by the Federal Railway Authori-
ty (Eisenbahn-Bundesamt, EBA) as well as an audi-
tor appointed by the Federal government. The
infrastructure companies also have to prove, on the
basis of clearly defined key performance indicators
which are subject to punitive sanctions, that they
provide a high and continuously improving level of
infrastructure quality.

Infrastructure companies’ right to profits
Allegation: Rail infrastructure companies which re- 2.14 %
ceive state subsidies have no need to earn profits. Break-
even is totally satisfactory.

Earning reasonable returns on employed capital is ab-
solutely undisputed in all regulated sectors - regard-
less of whether the capital is provided by private or
publicinvestors. The option of earning returns which
are in proportion to the risk of the capital employed is
essential if private capital is to be found for at least
part of the investments in infrastructure. The alter-
native would be for the Federal government to pro-
vide the entire financing for all infrastructure invest-
ments,inwhich casethe DBinfrastructure companies
would have no tied capital, no debts, no depreciation
and consequently no right to a profit. The past has
shown that such a scenario is unrealistic. In light of

per annum

was the level of the
annual increase in
infrastructure charges
between 2005 and
2012.

Over the same period,
the producer price
index rose by 2.41%
per annum.

There are different kinds of profit

When it comes to the profits made by infrastructure companies,
figures are bandied around with scant regard for their definitions.
As a fundamental principle, it has to be distinguished between
EBIT, i.e. earnings before interest and taxes, and the sums which
are transferred as part of the compensation for profits and losses.
The transfer of profits is based on the operating results stated in
theindividual balance sheet of the company concerned, adjusted
if necessary toreflect any extraordinary results. Amongst other
things, the interest on borrowed capital is deducted before prof-
its are transferred to the holding. The EBIT, on the other hand,

is presented in the annual financial statement for the Group. The
EBIT serves as the basis for economic governance of the business

units, but is not the same as the profit which is transferred to the
Group, which results from the individual balance sheets of the dif-
ferent companies. EBIT and transferred profit differ essentially
because of the high level of borrowed capital employed for infra-
structure: in 2012, the underlying EBIT of DB Netz AG was EUR
878 million, but DB Netz AG transferred a profit amount of only
EUR 197 million to DB AG. Further differences result from differ-
ent forms of accounting: the individual balance sheet of DB Netz
AG is prepared in accordance with the provisions of the German
Commercial Code (HGB), whereas the annual financial statement
for the entire DB Group is drawn up pursuant to International
Financial Reporting Standards (IFRS).
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the poor experience with Deutsche Bundesbahn,
which was run as a public authority, the German
transport policy adopted in the course of the rail re-
form deliberately decided to create incentive for pri-
vate investment and enable users to participate in
the financing. Now, almost 20 years after the rail re-
form, the chosen path has proved highly successful

To put profits in the correct frame of
reference, they first have to be seenin
relation to the capital employed.
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in terms of the sustainable financing of rail infra-
structure: since 1994, the DB Group has contributed
anaverage of approximately EUR 1billion perannum
of its own funds towards financing investments in
infrastructure and thus relieved pressure on the pub-
lic purse, or respectively the taxpayer. These invest-
ments funded with DB’s own capital do not differ in
any way from investments in other non-subsidised
sectors. In both cases, the investments have to be re-
couped. Renouncing the right to earn a profit and to
transfer profits to owners or investors would be tan-
tamount to infringing the constitutional obligation
to manage infrastructure companies as viable busi-
ness enterprises. No private investors would be will-
ing to put up capital if they had no opportunity of
earning a reasonable return.

The minimum level fora return whichis in pro-
portion to the risk is the cost of capital for invest-
ments which the company has funded. On the one
hand, this refers to the cost of borrowed capital, i.e.
interest on loans. However, it also refers to the costs
generated by the invested equity capital. In that re-

spect, DB is no different from other business enter-
prises or private savers: anyone who puts his money
in a savings account or invests in bonds expects to
earn interest, as the money is tied and no longer
available for other purposes. Profits on capital em-
ployed always reflect the risk that has been under-
taken. For example, it is normal that the interest paid
on astandard savings account is lower than the inter-
est on corporate bonds, which entail a higher risk. If
a company were to state “breakeven” as its target re-
turn, the logical consequence would be that risks -
such as value adjustments or fluctuations in the econ-
omy - would be assumed by the state or by the
customers. If DB earned a return of zero per cent, af-
ter adjustment for inflation it would actually lose
money and corporate assets in real terms - losses
which the state or respectively the taxpayer would
ultimately have to shoulder.

Infrastructure companies do not
earn excessive returns

Allegation: The profits earned by the infrastructure
companies are excessively bigh. This is at the expense of
competition.

Infrastructure companies are legally prohibited from
earning profits beyond the scope of financing their
activities. As the competent regulatory authority,
the Federal Network Agency also monitors whether
the infrastructure companies demand prices which
could lead to excessive returns. If that is the case, the
Agency can contest these prices.

There are two fundamental errors in the de-
bate on the “high” profits earned by the DB infra-
structure companies: firstly, it considers only the ab-
solute level of the profits and secondly, it confuses
two different earnings parameters. To put “profits”
inthe correct frame of reference, they first have to be



Investments in infra-
structure are not

different from invest-
ments in other business
areas: It has to be
possible to recoup

the capital employed,
inclusive of a reasonable
return.

seen in relation to the capital employed: while a sum
of EUR10 can be regarded as a lucrative return onan
investment of EUR 50, it would be viewed quite dif-
ferently if the investment had amounted to EUR
1000. The same applies to the DB infrastructure
companies: in absolute terms, the EBIT of DB Netz
AG (i.e. earnings before interest and taxes) of almost
EUR 900 million appears high. However, when that
figure is considered in proportion to the capital that
had to be employed to generate these earnings - in
the case of DB Netz AG, just under EUR 18 billion -
the supposedly high “profit” appears in a different
light as it is actually equivalent to a return of 4.9 per

cent on the capital employed. It is important to note
that this EBIT figure does not refer to the profit
transferred to the holding. A part of the capital em-
ployed was funded with borrowed capital, on which
DB Netz AG had to pay interest. In 2012, these inter-
est payments amounted to more than EUR 400 mil-
lion. The profit transferred to DB AG is therefore
substantially lower, and reflects the interest on eq-
uity capital. In 2012, DB Netz AG transferred a profit
of less than EUR 200 million to the DB Group. That
figure includes neither the taxes payable by DB AG,
nor the dividend of EUR 525 million to be paid to the
Federal government.

DB strengthens infrastructure with a total cash inflow of EUR 2 hillion to DB Netz AG

(EUR million)

EUR 2 billion

cumulative net cash inflow to DB Netz AG

m Profit transfer to DB AG
m Loss assumption by DB AG
Capital increase by DB AG

2000 2001 2002 2003 2004

2005 2006 2007 2008 2009 2010 2011 2012

Source: DB
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» The system as a whole
has to be coherent«

The European regulatory framework for the energy and rail
sectors — a comparison of the effects of these frameworks on
the associated markets in Germany.

Prof Kirchner: In January, you gave a paper at the
symposium on “Competition & Regulation in the
Rail Sector”, which I have organised in conjunc-
tion with Deutsche Bahn since 2007. As you are an
undisputed expert on the energy market, we were
particularly interested to hear how the European
regulatory framework for the energy sector has
affected the markets in Germany, as the energy
market has been regulated for longer than the rail
market.

J. Homann: Legislation in Germany is increasingly
determined by Europe. This statement is normally
made with a plaintive undertone, although it actual-
ly reflects the thoroughly welcome fact that national
borders are disappearing and more and more, we see
ourselves as Europeans. This increasing integration
of our continent has a great influence on our infra-
structure. The electricity grids are meanwhile so
closely linked that problems in one national grid im-
pact on the stability of many other national grids;
this was particularly evident after the power cut in
Emsland in 2006. Transport, too, is increasingly
handled across national boundaries, as this is re-
quired by global trade and also to cope with the mo-
bility of the European population.

Prof Kirchner: The instrument chosen by Europe
in response to these requirements is liberalisa-
tion, opening up the markets. So do you believe
the scope afforded by liberalisation is of primary
importance?

J. Homann: Yes, for customers, but also - and in par-
ticular - for newcomers to the market who now have
more freedom and flexibility to offer innovative
products. The liberalisation of rail transport is more
advanced in Germany than in many other countries
in Europe. We are one - or perhaps even two - steps
ahead of some others in this respect. Competition

has made rail a more attractive transport mode in
Germany. Competitive tendering in the regional
transport markets is already bearing the first fruits.
That is why I would like railway undertakings to
have the opportunity to take part in tender proce-
dures in other European countries where that is not
yet possible. The competition conditions in that re-
spect should be harmonised in the Member States.

Prof Kirchner: The European Commission is plan-
ning to take its time on that issue. In the draft for
a fourth railway package, it proposes opening up
the rail passenger transport markets in 2019 at
the earliest.

J.Homann:Tam pleased to hear that the Commission
is proposing full liberalisation of the rail transport
markets. However, there is also talk of restricting
passenger transports if they compromise “the eco-
nomic equilibrium of transport provided under a
public service contract”. This restriction already ap-
plies to international transports and is now to be ex-
tended to cover all passenger transports. This would
be a step backwards for the German rail passenger
market. On the other hand, it is difficult to imagine
that a non-subsidised newcomer could pose any
threat whatsoever to a railway undertaking whose
operations are subsidised. That is why there should
benorestrictions for competition. All railway under-
takings should have the chance to seek and find their
own markets and niches, without any restrictions or
any preliminary examination by the authorities. Af-
ter all, that is really the strength of a free market -
and something we should not be prepared to forego.

Prof Kirchner: In this matter, the European Com-
mission is prepared to make several concessions
to those countries which have not yet fully liber-
alised their passenger transport markets. How-
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[Jochen
Homann]

'We should
avoid digressing
into the ‘hows’
and ‘whethers’
of unbundling.“

ever, it is less accommodating to those Member
States which have integrated or partially inte-
grated railways. You are undoubtedly thoroughly
familiar with this unbundling debate from the en-
ergy market.

J. Homann: It’s true, this does remind me of the de-
bate that was conducted about electricity and gas
grids some years ago. I can vividly remember the
Council of Energy Ministers in Luxembourg in 2009.
The discussion in the energy sector ended with the
admission of two alternative models alongside full
ownership unbundling. I have always been sceptical
as regards ownership unbundling in the energy sec-
tor and am equally sceptical when it comes to rail.
Ownership unbundling is not a cure-all for the prob-
lems of competition and, as we have learned from ex-
perience in the electricity market, also poses new
questions: Does an unbundled network operator
which is not backed by an integrated group have an
adequate capital basis? Is there a risk of insufficient
communication of information between network op-
erators and network users?

Prof Kirchner: Can you give me some examples of
these problems?

J. Homann: You are no doubt aware that one of the
four transmission system operators in the electricity
sector has difficulty in funding the connections to
the offshore wind farms. On the one hand, this is be-
cause the unbundled system operator is far smaller
- also in respect of its equity capital - than the for-
mer vertically integrated group. On the other hand,
thisis alsobecause consistent implementation of the
ownership unbundling model closes the doors to
many investors. It has become clear that incisive in-
tervention can always trigger problems that were
perhaps not sufficiently considered at the start of the
process.

Prof Kirchner: That opinion was also put for-
ward by the renowned energy expert Professor
Brunekreeft of Bremer Energie Institut at the
symposium in January, who also pointed out the
significantly higher coordination work required in
this connection.

J. Homann: That is correct. In the energy sector, we
have seen a sharp rise in the effort required for coor-
dination between the different players. There are
many reasons why the power supply system has be-
come more complex, but the main cause is undoubt-
edly the sharp increase in the share of renewable
energy, which is difficult to plan. Ownership unbun-
dling has also led to a level of complexity which has
become a challenge for the operation of a reliable
power grid.

Consider the following example: After owner-
ship unbundling, the former integrated network user
is still by far the largest customer for this network.
No business enterprise - including an unbundled
company - can afford to ignore the wishes of its key
customer. In other words, legal regulations concern-
ing ownership are no use against the potential for dis-
crimination in such cases.

Prof Kirchner: And you say that if ownership un-
bundling does not help in such cases regulation
helps instead.

J. Homann: Yes. Adequately designed regulation
makes it impossible to give preferential treatment to
certain network users. We have acquired compre-
hensive experience of this at the Federal Network
Agency: in that capacity, we prescribed the market
regulations for those parts of the energy markets
that could be prone to discrimination. The scope for
granting unilateral privileges has shrunk to practi-
cally zero and any infringement of the regulations is
severely penalised. What we as regulatory authority



can achieve is to introduce adequate market regula-
tions which ensure that the operator’s strategy is
geared to the operation of a network which is open to
competition. The network, network access regula-
tions and network charges should not be tailored to
one individual network user, but enable network ac-
cess forall customers. It goes without saying that it is
more difficult to implement these regulations at a
company which is fully integrated. But if regulation
is properly designed, it can indeed be enforced.

Prof Kirchner: In your presentation at the sympo-
sium, you pointed out that unbundling regulations
are nevertheless necessary, below the threshold
of complete separation of the network. In the rail
sector, informational, accounting and organisa-
tional unbundling are central elements of effec-
tive competition.

J. Homann: Other modules are efficient and market-
friendly access regulation and regulation of charges
that is aimed at efficiency, that means first and fore-
most an obligation to have infrastructure and station
charges approved. We should avoid digressing into
arguments about the “hows” and “whethers” of un-
bundling, as this could distract us from the other im-
portant aspects of regulation. It is often - perhaps
even mostly - these measures which can be relative-
ly easily implemented that lead to good results in
terms of competition. The system as a whole has to
be coherent.

Prof Kirchner: Amongst other things, you mean
that if we forego ownership unbundling, regula-
tion has to be strict - although the adjective
“strict” is, of course, open to widely differing in-
terpretation.

J. Homann: Let me concentrate on a critical item of
thisregulatory debate: the charges and charging sys-

tems of the infrastructure managers have a decisive
effect on the chances of competitors. For a regulato-
ry authority the aim always has to be to achieve
charges on a level which would emerge as the result
of effective competition.

The present rail regulatory legislation does not
as yet reflect the idea of charges which are based on
competition. This may be because the railways have
traditionally been classified as providers of a public
service and from their position as a permanent recipi-
ent of state funding. However, a changeover to a sys-
tem which focuses on efficiency would be an impor-
tant part of effective regulation.

Prof Kirchner: There is still dispute among the
different stakeholders in the market about the
concrete form such regulation should take. How-
ever, I believe that everyone concerned agrees
that liberalisation can remain successful for the
development of transport markets only if sensi-
ble rules are in place.

J. Homann: There is no alternative but to introduce
new statutory regulations. And because Europe
meanwhile plays an increasingly important role not

Interview

At the 7th symposium
on “Competition &
Regulation in the Rail
Sector”, there was
critical discussion of

whether the energy
sector and its regulatory
measures can actually
serve as a role model
for the rail market,

as envisaged by the
Commission.

[Professor
Kirchner]

“Liberalisation can
remain successful
for the transport
markets only if
sensible rules are
in place.”

Incisive intervention can trigger prob-
lems that were perhaps not sufficiently
considered at the start of the process.

only for national legislative procedures, but also for
the German transport business, we should all join
forces toachieve a viable European regulatory frame-
work, but without relinquishing the pioneering role
of Germany in the liberalisation process.
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Changes in regulation
on the horizon

The regulatory framework has to be adjusted in line with the
needs of the rail mode. These adjustments must be carried out in

a difficult economic environment.

In 2012, therecast of the first European railway pack-
age was completed after two years of intense negotia-
tions and now has to be transposed into national law
by 16 June 2015 at the latest. The legislation still
grants railway undertakings the right to choose their
own model, as proposals for the separation of infra-
structure and operations were rejected by the major-
ity of the European Council and the European Parlia-
ment. In return, however, the recast includes stricter
regulations on transparency and wider scope for
monitoring by the national regulatory authorities.
Although numerous adjustments will have to be
made, German railway law has already implemented
the essential requirements of the recast in respect of
effective regulation and efficient performance moni-
toring. For example, the recast demands effective
monitoring of financial flows, which is already en-
sured in Germany. The same essentially appliesto the
German regulatory authorities, which satisfy the
standards of the recast in terms of independence and
competences. Minimum standards will apply to con-
tracts for infrastructure financing, but these are al-
ready observed in the Performance and Financing
Agreement negotiated between the Federal govern-
ment and Deutsche Bahn.

Necessary legislative adjustments
in Germany after adoption of the recast

German legislation will have to be adjusted to trans-
pose the detailed specifications on infrastructure
charging contained in the recast. The changes refer to
the following areas in particular:

Charges for trains equipped with ETCS: infra-
structure managers are obliged to offer lower charges
for trains equipped with ETCS on certain corridors.
Insodoing, the Commission aimsto create incentives
for fitting trains with ETCS.

Charges for reserved infrastructure capacity: in-
frastructure managers are entitled to levy an appro-
priate charge for infrastructure capacity that has
been allocated but not actually used. This is intended
to create incentive for the efficient use of infrastruc-
ture capacity.

Cross-border cooperation between infrastructure
managers: the regulations concerning cross-border
cooperation between infrastructure managers are to
be extended and infrastructure managers will be
obliged in future to cooperate when setting infra-
structure charges. It is doubtful whether such a regu-
lation is actually necessary: since 2004, the members
of the association RailNetEurope have already pro-
vided a platform for multinational cooperation be-
tween infrastructure managers and infrastructure
allocation authorities which also covers questions of
infrastructure charging.

Other adjustments will be required to the legis-
lation governing service facilities, as the catalogue of
service facilities has to be enlarged. For example, the
provision of suitable premises for ticket sales at sta-
tions is now obligatory and the catalogue also has to
includealist of the available aids and the provision of
fuels. Despite this extension of the regulation of ser-
vice facilities, the Commission still upholds the “es-
sential facility doctrine”, which states that operators
of service facilities are entitled to refuse access pro-
vided a viable market alternative is available. How-
ever, it has to be ensured that transports can be per-
formed on economically acceptable conditions. The
recast also contains new provisions governing the
closure of service facilities. In future, the operation
of a service facility has to put up for tender in the
form of lease or rent if the facility has not been in use
for two consecutive years. The charges for use of the
facility must not exceed the cost of providing the ser-
vice, plus a reasonable profit.
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Deadline
for transposition of
recast into national law.

Controversial debate in the rail sector
on new railway law

In 2012, the Federal Ministry of Transport also pre-
sented a draft bill for the reorganisation of regulation
in the rail sector. However, large parts of this bill
have not yet been harmonised with the recast of the
first European railway package. One important ex-
ample is the cost-based regulation of charges: the Eu-
ropean legislator deliberately decided against a pure-
ly cost-based regulation of charges. In contrast to
other regulated sectors, the legislator gives priority
to a viability-based charging system. The planned
legislation is the subject of controversial debate in
the rail sector, with most of the criticisms levied at
two main subject areas.

The Federal government plans to introduce up-
per limits for infrastructure charges for a prescribed
period of around five years, after which the ceiling for
these charges will gradually be lowered every year.
This approach is technically referred to as incentive
regulation. The Federal Network Agency will also be
entitled to specify reductions in equity contributions
negotiated by the infrastructure companies as part of
financing agreements for investments and mainte-
nance.

As aresult of the planned form of the incentive
regulation, the official obligation to lower costs could
mean that infrastructure managers no longer have
sufficient funds to make all the necessary invest-
ments. Pursuant to the Performance and Financing
Agreement concluded with the Federal government,
investmentsand maintenance expenses sustained by
therailinfrastructure managers are already governed
by specific regulatory mechanisms. The design of the
planned incentive regulation would mean double reg-
ulation of investments. The Federal Network Agency
could enforce reductions without any regard for the

provisions already agreed by the Federal government
and DB in the Performance and Financing Agree-
ment. Iftheinvestments agreed with the Federal gov-
ernment were deemed inefficient, additional costs
would have to be saved. The planned incentive regu-
lation therefore contradicts the ruling of the Europe-
an Court of Justice of February 2013 on the first rail-
way package. Amongst other things, this confirmed
that the Performance and Financing Agreement al-
ready included indirect incentives for lowering infra-
structure costs and that no further regulation was
necessary. Moreover, it ruled that the infrastructure
manager could not be obliged to pass on the cost re-
duction to the infrastructure users “even though it
may not be able to charge the entire costs for the pro-
vision of the infrastructure.”

The Federal government is furthermore plan-
ning to introduce the specific monitoring of abuse in
connection with ticket sales, to be handled by the
Federal Network Agency. This proposal could lead to
the demand for Deutsche Bahn to provide sales ser-
vices for all companies on the same conditions, even
if the recipients are actually direct competitors of
Deutsche Bahn. This would severely impact on com-
petition, as it would completely negate incentive for
innovations and investments. The ticket sales sector
is undoubtedly an area which features numerous in-
novations, such as the sales channels for mobile tick-
ets in which mobile phones are used as tickets. More-
over, ticket sales does not refer to an essential facility,
as there are countless market alternatives. Sales ac-
tivities therefore do not require regulation. Even the
Monopolies Commission which advises the German
government legislature in the areas of competition
and regulation demands that regulation should be re-
stricted to essential facilities. Furthermore, this
planned regulation would go far beyond the custom-
ary scope of European regulation.
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The ticket sales sector

is an area which features
numerous innovations
(left). The Norwegian
regulatory authority

is a member of IRG-Rail
(right: Norwegian
Bergensbanen).

peripheral stations at reasonable charges. Moreover,
the cost-based monitoring concept of the civil courts
also ignores the requirements of EU law. This unac-

Market reactions to regulated charges

The corrective intervention of the Federal Network

Agency in elements of the infrastructure charging
system (ICS) and the station charging system (SCS)
has had noticeable consequences in the market. The
DB infrastructure companies had already warned of
these effects in the course of the individual proce-
dures. The Agency obliged the DB infrastructure
companies to abolish certain charge elements (the
regional factor in the ICS, the train length factor in

ceptable situation of permanent uncertainty about
the validity of the charges has to be rectified by the
legislator as soon as possible. It has to be clarified
that charges which have been approved by the regu-
latory authority cannot subsequently be contested
before the civil courts. Corresponding principles al-
ready apply in other regulated sectors, such as tele-
communications.

the SCS), which it considered discriminatory. These
elements, however, were intended to ensure that un-
economical regional lines and stations could never-
theless continue to be operated. The Agency’s deci-
sions have resulted in a reallocation of charges
within the overall rail mode which has led to higher
costs for regional rail passenger services in some Fed-
eral Laender and some client bodies. They are now
confronted with high additional costs, running into
tens of millions in some cases.

Independent Regulators' Group Rail (IRG-Rail) compares infrastructure charges
(The proponents of an incentive regulation claim the German infrastructure charges to be
unusually high. However, this view is not substantiated by the market survey of IRG-Rail.)

14 13.1 M Charges for freight trains
- . . Charges for passenger
Civil courts examine infrastructure charges ) 8 P 8
12 Average infrastructure charges,
EURO per train-path km, 2011
The civil courts are meanwhile also critical of the o

regulated infrastructure charges, because although
the charges for infrastructure and stations are moni-
tored by the regulatory authority, under the present
legal regime, they are subject to dual control by the
civil courts. The civil courts believe that the regula-
tory supervision is not defined in sufficient detail
and have therefore applied their own standards to
the charging systems. However, the logic applied by
the civil courts when examining the charges does not
take into account the combined costing principleap- |
plied by DB Netz and DB Station & Service, which is

in compliance with European law and intended to en-

able them to offer lines with low traffic volumes and

*No charges are levied for access to infrastructure in Norway.

Source: 1st market survey, IRG-Rail, February 2013

Austria
Belgium
Croatia
Estonia
Finland
France
Germany
Great Britain
Greece
Hungary
Macedonia
Netherlands
Norway*
Poland
Slovakia
Slovenia
Sweden
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Ruling by EU
Court of Justice

In the infringement proceed-
ings against Germany, the

court dismissed all points of
the Commission’s action.
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Setting the course for the
European rail sector

In February 2013, the European Court of Justice confirmed that the German
holding model is in conformity with the requirements of EU law. Before this,
the Commission had presented its proposals for the fourth railway package.

In 2010, the European Commission initiated infringe-
ment proceedings against Germany, claiming that
there were transposition deficits in the German rail
sector. The principal allegations referred to the insuf-
ficient independence of DB Netz AG, the inadmissible
specification of infrastructure charges, the lack of in-
centive for DB Netz AG to reduce costs and the inade-
quate powers of the regulatory authority (Federal Net-
work Agency). On 28 February 2013, the European
Court of Justice dismissed the action filed by the Euro-
pean Commission in its entirety.

Legal certainty for German holding model

This ruling by the Court of Justice confirms that Ger-
many has correctly transposed the requirements re-
garding the independence of DB Netz AG from DB
AG and that the German holding model conforms to
EU law. Moreover, the ruling corroborated that the
German legislator had fully transposed all elements
of the EU requirements relating to infrastructure
charges. The Court of Justice thus recognised that
the German infrastructure charging system is com-
patible with EU law. In particular, it confirmed that

in order to provide incentive for infrastructure man-
agers to optimise infrastructure operation, the infra-
structure charge can lie between a lower limit of the
costs resulting from train operations and an upper
limit which is equivalent to the total costs. Referring
tothealleged absence of incentive to reduce costs un-
der German law, the court clearly stated that the Ger-
man legislator had fully implemented the require-
ments of EU legislation, pointing out that the multi-
annual Performance and Financing Agreement
contained effective incentives for reducing costs as
well as indirect incentives for lowering infrastruc-
ture charges. Initsaction, the European Commission
had also claimed that the Federal Network Agency
did not have sufficient powers to become active un-
less a specific complaint had been filed. In reply to
thisaccusation, the court established that EU law did
not demand that national regulatory bodies had tobe
authorised to obtain information if they had no par-
ticular reason to suspect infringement. This decision
by the Court of Justice provides legal certainty con-
cerning the admissibility of integrated railway un-
dertakings and thus ends a dispute which has been
going on for years.
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Fourth railway package
has been presented

On 30 January 2013, the European Commission pre-
sented the long awaited fourth railway package with
which it aims to achieve complete liberalisation of the
national rail passenger markets, to improve technical
interoperability and to continue separation of rail in-
frastructure and operations.

The fourth railway package envisages full lib-
eralisation of the national rail passenger markets as
from 2019. Open access to the purely commercial rail
passenger market may be restricted only if trans-
ports which are financed exclusively by the railways’
own funds - i.e. purely commercial transports - pose
a risk to transports which are provided as a public
service obligation and therefore subsidised with pub-
lic funds. At the same time, the introduction of com-
pulsory tenders for public service transports as from
2019 is intended to promote competition. This will
also be backed by better access to rolling stock. To
achieve that objective, the client bodies which con-
duct the tender will be entitled to provide legal war-
ranties for non-discriminatory access to rolling
stock, for instance by procuring the vehicles them-
selves or by ordering the transfer of vehicles in case
of achange of operator. Member States can also oblige
all railway undertakings to participate in a shared
multimodal information and ticket sales system.

DB endorses the plans for full liberalisation of
the markets and a competitive regulatory framework
for public service transports. However, in view of the
late target date for market opening and the transition
period up to 2023, the new legislation is unlikely to
generate new impetus for competition in the Europe-
an rail passenger market in the near future. One pos-
itive aspect is that the proposed Directive envisages
a combination of open access and transports which
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are provided as a public service obligation. This mar-
ket model has proved successful in Germany. Never-
theless, the option of restricting market access for
purely commercial transports in order to protect
public service transports must not be used as a tool
to close off markets to newcomers. It is dubitable
whether the mandatory legal regulations proposed
by the Commission concerning the availability of
rolling stock will actually improve the framework
conditions for transports provided under a public
service contract. A study on the funding of rolling
stock in the regional rail market conducted by the
consultants SCI in October 2012 pointed out the dis-
advantages that would arise if the client bodies were
to assume responsibility for rolling stock. Instead of
regulations such as obligations to transfer rolling
stock, SCI recommends central coordination of ten-
der procedures and vehicle procurement. This would
lead to a standardisation of the vehicle fleets and con-
sequently improve the capacity for using the vehi-
cles again in other rail networks. It would enable a
secondary market to evolve and ultimately improve
vehicle availability for all railway undertakings over
the long term.

Focus on a technical regulatory framework

Intheinterests of improving technical interoperabil-
ity, the European Commission proposes strengthen-
ing the powers of the European Railway Agency
(ERA). Todate, the ERA has primarily drawn up rec-
ommendations and statements. In future, it is to be
permitted to issue binding decisions on the granting
of safety certificates, on vehicle licensing and the re-
view of new and existing national regulations. The
aim of this legislative initiative is to achieve standard
application of the legal requirements relating to safe-
ty and interoperability in the Member States.

Legislative measures in
Brussels have a decisive
effect on the future of
European rail transport.
The European Court of
Justice has confirmed
that the German holding
model is legally admis-
sible, as are the German
regulations on infrastruc-
ture charges, perfor-
mance regime and the
powers of the regulatory
authorities.

Liberalisation

The Commission

does not plan to

open the nation-
al rail passenger

markets before
2019.
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The national rail
passenger transport
markets will not be fully
opened until 2019.
Tender procedures will
be compulsory for public
service contracts, but
restrictions will be

permissible. The present
differences in interna-
tional transport law
cause massive trade
barriers and costs. These
rules and regulations
have to be harmonised.

11.000

technical
standards
are currently in force
inthe EU.

Efficient technical and administrative licensing pro-
cesses are a crucial factor for the future development
of rail transport in Europe, especially in terms of inter-
modal competition. The Commission’s objective is
therefore to be endorsed. There are currently more
than 11,000 different technical rules and standards in
force in Europe, so that licensing procedures for roll-
ing stock are extremely time-consuming and expen-
sive. Harmonised Europe-wide licensing procedures
have long since been in place for the road and aviation
sectors. If rail is to succeed in the face of intermodal
competition with road and air, it is essential to make
the licensing procedures in the rail sector faster, more
reliable and cheaper (see next chapter).

Commission advocates further separation
of infrastructure and operations

In the fourth railway package, the European Com-
mission proposes the full separation of infrastructure
and operations as the standard scenario for railway
undertakings in Europe. An exception is to apply to
those Member States which have an integrated struc-
ture at the time when the revised EU Directive enters
into force, such as Germany, Austria or Italy: these
Member States will be permitted to maintain their
integrated structure provided they satisfy strict con-
ditions, which include in particular a ban on the
transfer of profits from the infrastructure manager to
the holding, the prohibition of all “shared services”,
banning the holding from exerting its influence on
any functions of the infrastructure manager, such as
investments and maintenance, prohibiting contact
between the employees of the infrastructure manag-
er and other corporate divisions, and a compulsory
cooling off period when employees wish to transfer
from one division to another. The European Commis-
sion is to be given far-reaching powers to monitor

compliance with these requirements. Until such time
as the European Commission establishes that the re-
quirements have been satisfied, or if it establishes
that although the requirements are satisfied, they are
nevertheless not sufficient to ensure fair competition,
the Member States will be entitled to restrict access
for integrated railway undertakings. Member States
which have already elected to separate infrastructure
and operations will not be permitted to reverse this
decision and reinstate an integrated rail structure. In
view of the current requirements for integrated rail
models and the latest developments in rail transport,
there is no plausible basis for the introduction of fur-
ther legislation governing the separation of infra-
structure and operations:

Firstly: EU law already demands the strict in-
dependence of all infrastructure functions which im-
pact on competition. In its ruling of 28 February
2013, the European Court of Justice not only con-
firmed that the German legislator had formally
transposed Community law, but also that the DB
holding model was permissible and that DB AG and
DB Netz AG satisfied the European requirements re-
garding independence.

Secondly: The provisions of the recast of the
first railway package, which entered into force on 15
December 2012, contain comprehensive changes re-
lating to access regulation, the regulation of charges,
the transparency of financial flows at railway under-
takings as well as multiannual contracts which spec-
ify the framework conditions for infrastructure fi-
nancing. The new provisions of the recast have to be
transposed into national law by all Member States no
later than June 2015. The next step has tobe an analy-
sis of the consequences of the recast in practice.

Thirdly: The Commission’s plans to intervene
in the organisational sovereignty and ownership
rights of Member States and railway undertakings in-



Regulatory policies

volve high economic risks. Recent studies like for ex-
ample the EVES study (see page 51) have proved that
the costs of enforced separation of the railway under-
takings in Europe lead to additional expenditure of
approximately EUR six billion per annum. An in-
crease in the volume of rail traffic could raise these
costs to as much as EUR 14.5 billion per annum.

Fourthly: The latest developments in several
European countries show that the structural analy-
ses in Europe are still in a state of flux. In the United
Kingdom, for example, in response to the exorbitant
increase in the costs of separate infrastructure man-
agement, there is now closer cooperation between in-
frastructure managers and railway undertakings.
The current debate on the reform of railway organisa-
tion in France has led to demands for the amalgama-
tion of infrastructure and operations under one hold-
ing. The abolition of the choice of model as envisaged
by the fourth railway package could thus prevent
countries such as France or the United Kingdom from
optimising their rail modes on the basis of the latest
research findings. Moreover, the entire public trans-
port sector in Germany as well as the umbrella organ-
isation of European railways all recommend that EU
law should continue to permit the Member States the
choice of model (see also position papers “Demands
of the Association of German Transport Undertak-
ings (VDV) regarding the Organisation of Railway
Undertakings in Europe” of November 2012 and
“Structural Models for Europe’s National Rail Sec-
tors“ published by the Community of European Rail-
way and Infrastructure Companies (CER) in De-
cember 2012). The proposal that the European
Commission can allow Member States to deny inte-
grated railway undertakings access to marketsif they
fail to satisfy separation requirements is in direct
conflict with basic European liberties and the Com-
mission’s own liberalisation objectives.

Impetus for international transport law to enhance cooperation
between the EU and its neighbouring regions

It would be easier to offer international rail transports if the railways did not have to
satisfy the requirements of two different legal systems. In the European area, they have
to comply with the provisions of COTIF/CIM (Convention concerning international car-
riage by rail/ Uniform Rules concerning the contract for international carriage of goods
by rail), in Eastern Europe/Asia, with the provisions of SMGS (Agreement on Interna-
tional Goods Transport by Rail).

This coexistence of two different legal regimes constitutes a serious barrier for the in-
creasing global rail transports on the trans-continental corridors between Europe and
Asia. Uniform international regulations mean better transparency and legal certainty
for customers and enable transports to be handled more quickly and inexpensively on
the basis of standard contracts and transport documents. The railway undertakings
have already taken matters into their own hands and drawn up the single consignment
note CIM/SMGS, which is an important step in the right direction. The next move has to
be to draw up general conditions of carriage for the Eurasian corridors. However, it is
not sufficient to tackle this matter at company level. In view of the frequently close con-
nections between railways and governments in many countries, especially in Eastern
Europe and Asia, unequivocal political support is essential to ensure that such contrac-
tual agreements become universally accepted. It is also important that the national gov-
ernments promote harmonisation at legislative level and see these processes through to
the end. Legal harmonisation in the international rail sector - also beyond the borders
of the European Union - is therefore an important item on the political agenda of the in-
ternational organisations.

The European Commission accompanies and supports the work of the United Nations
Economic Commission for Europe (UNECE) to harmonise transport law in the interna-
tional rail sector. At the end of 2012, the commissioned experts reached a consensus on
the draft political declaration to be issued by the heads of government. In the declara-
tion, which was then signed on 26 February 2013, the ministers of the UNECE Member
States officially pledge to begin work on the harmonisation of law in the international
rail sector. The political declaration invites the railway undertakings to draw up con-
tractual provisions for Eurasian transports in the near future as a parallel and supple-
mentary measure.
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Licensing problems endanger
competitiveness of rail

The railways are threatened with serious intermodal competitive disadvantages
resulting from problems with the licensing, delivery, availability and operation of
rolling stock. Effective legislation is a crucial basis for improvements.

Delays in the delivery of urgently required new roll-
ing stock from almost all rail manufacturers are affect-
ing the railway undertakings and therefore rail cus-
tomers. The welcome growth in passenger transport
figures has consequently encountered major problems:
in addition to delays in the delivery of new vehicles
such as the ICE 3 Velaro D trains (Class 407), the au-
thorities have refused to grant licences for certain vehi-
cles and the railways themselves have been unable to
accept several major classes of rolling stock. The com-
petitiveness of the rail sector in Europe is at risk. Politi-
cians, whether national or European, can play a major
part in improving the status quo. The plans to elimi-
nate technical and administrative barriers and
strengthen the European Railway Agency as part of
the fourth railway package are crucial elements for do-
ing so. The licensing procedures in particular present
grave problems for the railways: the licensing authori-
ties have not only imposed strict operating restrictions
owing to serious technical problems, but have occa-
sionally completely banned operations. In many cases,
they have ordered retesting of the rolling stock. Moreo-
ver, the licensing procedures are extremely time-con-
suming and complicated. As a result of insufficient

trust not only between the safety authorities of differ-
ent EU Member States, but also between the authori-
ties, certification bodies and experts within individual
States, some tests are conducted twice or even three
times. This causes delays and additional costs running
into millions and ultimately means restrictions in the
transport services that are available and the need to de-
ploy substitute rolling stock of inferior quality.

The railways have only little influence on this
situation. Changing to a different supplier is fre-
quently not an option. Railway undertakings are tied
to a certain provider, as most spare parts are availa-
ble only from the original vehicle manufacturers,
who are moreover unwilling to disclose the inter-
faces between software and hardware components.
This obstructs cost reductions, quality improve-
ments and innovations, ending in serious problems
asregards maintenance, especially if the vehicles are
deployed abroad.

Some of these problems are rooted in the past
and are actually homemade. Before the rail reform
was launched in Germany in 1994, the state-owned
railways were involved in virtually all rail processes:
they cooperated in the development and manufac-



Greater standardisation
of rolling stock helps to
lower costs, improve

quality and promote
innovations. Simplified
national and European
licensing procedures can
avoid double and treble
testing and save millions
of euros.

ture of rolling stock, were the customers who ordered
the finished vehicles and simultaneously acted as li-
censingauthorities. The rail reform and liberalisation
radically changed the allocation of roles and the task
of vehicle licensing was transferred to public authori-
ties. As a consequence of the liberalisation process,
DB is now just one of many customers who place or-
ders for rolling stock.

The different transport modes have
different industrial processes

Purchasersin the rail sector order mainly individually
designed rolling stock and it is the norm for manufac-
turers to design new series from scratch. Because of
the highly individual nature of demand, which is
heightened in some cases by significant differences be-
tween the infrastructure in the individual countries in
Europe, there is comparatively little standardisation
inthe production processes, which in turn means high
one-off investment costs and high unit costs. The re-
quired development work and development costs are
accordingly substantial. As a general rule, the rail in-
dustry does not begin with the development work un-
til the order has been placed, which leads to the prob-
lem that new vehicles are developed before any
experience acquired during operation can be taken in-
to account in series production. Hence, rail vehicles
have frequently not had the chance to “mature” suffi-
ciently when delivery begins and have not been devel-
oped to the necessary extent to ensure smooth opera-
tions. As a consequence, the vehicles are not granted
the necessary licences or the railway undertakings
themselves are unable to accept the vehicles. Once the
rolling stock has been licensed and accepted, anumber
of teething troubles first have to be resolved at consid-
erable expense when the vehicles first go into opera-
tion. In some cases, the operating licence is subse-
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quently restricted again or even withdrawn when the
vehicles are deployed because of defects which emerge
during operations. This leads to time-consuming and
expensive inspections and penalties for the railway
undertakings and rail industry.

Following the lead of the aviation
and automobile industries

The aviation and automobile industries have opted
for platform and modular production concepts. In re-
sponse to high costs and competitive pressure, both
these industries raised the degree of standardisation
at an early stage. The automobile industry in particu-
lar can look back on decades of experience of these
standardised production processes.

Airlines nowadays begin the order process
with a basic model for which they choose certain in-
puts from a catalogue. Some of these inputs are com-
pulsory, such as brakes, undercarriage and avionics.
Others, such as in-flight entertainment systems, are
optional. While the manufacturers are responsible
for initiating the development of a new aircraft, the
different airlines and licensing authorities are in-
volved in the development and production processes
at an early stage in the role of “Customer Focus
Teams”. During this process, new developments un-
dergo extremely intensive trials in the form of vir-
tual tests and 3D simulations.

The framework conditions in the automobile
industry are different, as the manufacturers have to
cater for a very high number of different customers.
In order to satisfy this individual demand, they have
long since opted for what is known as the “Lego prin-
ciple”, which means that standardised vehicle plat-
forms are combined with standardised modular ele-
ments. This not only results in lower production
costs as well as better and more dependable product

[Lego principle]

A production
method which
has proved
successful in
the automobile
industry

The industry benefits from
Tow production costs as well
as better and more reliable
product quality. This method
simultaneously permits

a high degree of product
individuality.
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ERA

the European
Railway Agency

has to be strengthened.

With the help of new powers,
the ERA could render multiple
testing superfluous. This
would save costs and accele-
rate the deployment of trains
in other countries.

quality, but also enables a high degree of product in-
dividuality and product diversification. The automo-
bile industry has succeeded in lowering its produc-
tion costs not least by disclosing the interfaces for
standardised components at an early stage and thus
promoting genuine competition between the suppli-
ers involved in the process.

Need to reform
licensing procedures

The automobile manufacturers themselves are large-
ly responsible for ensuring compliance with legal and
technical requirements. Type approval issued in any
Member State is automatically valid in all other
Member States. All new cars produced in the EU
come with a certificate of conformity from the manu-
facturer which includes type approval as well as data
for the specific vehicle which is entered by the manu-
facturer. This data is then included in the national
certificate of approval.

In the aviation sector, the European Aviation
Safety Agency (EASA) is responsible for ensuring a
high uniform safety standard in Europe. It issues
type certificates which are binding upon all EU Mem-
ber States. National authorities, such as the Federal
Aviation Office in Germany, deal with individual cer-
tification matters on behalf of EASA. A certificate is-
sued by a national aviation authority on behalf of
EASA is automatically valid in all EU states. Certifi-
cation is based primarily on the test reports, inspec-
tions and declarations by accredited or certified bod-
ies. The authorities themselves do not conduct
in-depth tests, but are involved in the development
and construction of the aircraft at an early stage.

In the rail sector, vehicles still have to be li-
censed in each Member State in which they are to be
deployed. The European Railway Agency (ERA)

H Action is urgently
= required to prevent rail
from suffering from
beeing disadvantaged in
intermodal competition.
At the end of 2012,
high-ranking representa-
tives of the railways,
Ty railway industry, politics
and aviation discussed
the spevcific need for
WSS Y action at a symposium
i entitled “Need for change
in rail sector processes

i ' - learning from other

transport modes”.

does not have any powers like those of EASA. Multi-
ple testing of the same vehicles is therefore still com-
mon in Europe, despite individual agreements on
mutual recognition of vehicle licensing. This causes
unnecessarily high costs, also seriously delays the
deployment of rolling stock in other countries and
constitutes a serious administrative market barrier
for all railways in Europe.

Potential approaches for railways,
industry and political decision-makets

The railways have to change their ordering practices
and establish a genuine customer-supplier relation-
ship with the railway industry that is based on trust.
This also means that in future, the railway undertak-
ings should give the industry only functional target
requirements and then leave it the necessary free-
dom to develop the vehicles within a fixed cost
framework. The railways and also the client bodies
should instead increasingly order standard products
or technologies which have already been tested and
have proved successful in operation. Completely new
developments - especially in small quantities -
should only be ordered in exceptional cases.

The railways should contribute their expertise
in questions of operations and maintenance to an ef-
fective knowledge transfer cycle with the railway in-
dustry. The railway undertakings and railway indus-
try should jointly endeavour to achieve at least
Europe-wide standardisation of the requirements for
new vehicles, vehicle upgrades and maintenance. In
the interests of reducing manufacturing and mainte-
nance costs and improving product quality, the rail
sector should aim to adapt its ordering practice, with-
in the requirements of competition law, with the ob-
jective of achieving standardisation, common stand-
ards, regulations and specifications.



The railway industry should see itself to a greater ex-
tent than before in the role of independent product
developer and provider of finished, mature products
with a view to delivering to a Europe-wide product
market. In line with the automobile and aviation in-
dustries, it should consistently aim for platform and
modular production methods, which could signifi-
cantly reduce costs and improve quality at the same
time. In order to promote competition between the
different suppliers and to improve and stabilise prod-
uct quality, the railway industry should increasingly
be willing to disclose its interface standards. More
than before, it has to regard its prime task as the pro-
motion of standardisation and generally the search
for inexpensive, innovative and good quality solu-
tions forits customers. It isalso extremely important
to aim for more standardisation of spare parts. Or-
ders for larger quantities of spare parts would entail
fewer one-off costs for their development and pro-
duction. Moreover, this would significantly reduce
the costs of inventories and logistics, greatly simplify
maintenance in other countries and substantially im-
prove the worldwide marketability of railway tech-
nology.

Elements of effective legislation
at European and national level

The fourth railway package is an opportunity for im-
provements. The question of licensing plays a key
role for the development of competition in the rail
sector. The structure of the rail markets, which is
currently the focus of debate, is less important for
their ongoing integration than the elimination of
technical and administrative barriers. In future, the
ERA should be the central element of a European li-
censing organisation for rail vehicles, should endeav-
our to abolish unjustified individual national regula-

tions and ensure the standard interpretation of EU
requirements in the technical sector. With a view to
promoting the Europe-wide interoperability of roll-
ing stock the ERA should encourage application of
the principle of mutual recognition by the national
licensing authorities. In line with aviation, the ERA
should be vested with primary executive powers to
issue licences which are valid throughout Europe.
As regards technical harmonisation, the ERA
should without exception conduct a cost-benefit
analysis and pursue only measures which improve
the competitiveness of the railways. The European
Commission and ERA should support standardisa-
tion activities in the rail sector, for instance the estab-
lishment of a transparent selection process for stand-
ardisable spare parts, coordinated by the ERA.
There are also various potential levers for im-
provement at national level. Aviation has shown how
important it is to consult the licensing authorities
and expert organisations at an early stage of the de-
velopment and production processes for new tech-
nologies. The licensing authorities and the support-
ing experts have to have sufficient human and
technical resources to enable them to use modern
test instruments, such as virtual simulation. Capaci-
ties could be saved by dispensing with repeated tests
which have already been conducted at national level
or in other countries. The staff at these authorities
should be able to rely on technical expert opinions
supplied by the test organisations without assuming
the risk of personal liability. This form of organisa-
tion would also enable the high safety level to be
maintained without compromise. The safety argu-
ment should not be used to keep competition out of
national transport markets. To ensure forward-look-
ing and functioning rail transport, it is decisive that
the licensing procedures concentrate on those ele-
ments which are genuinely relevant for safety.

Concepts
for national
improvements

Involving the
licensing au-
thorities

in development
processes,
introduction

of modern test
instruments,
no multiple
testing.
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Rail policy
reforms

Each further
reform is
preceded by
a thorough
analysis of
the foregoing
measures.
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The specific national
conditions have a de-
cisive influence on the
development of the

rail markets all over the
world. As a consequence
of political decisions
and the railways’ pricing

policies, British rail
customers make a sub-
stantial contribution
towards funding the
national rail mode.
(right: a railway in
Scotland).

New studies: comparison of
international rail markets

Scientific investigations based on the latest facts and figures confirm the impor-
tance of liberalisation, adequate funding and effectively functioning regulatory
authorities for the successful development of rail markets.

The European Commission’s preparations for a
fourth railway package have induced many market
players to take stock of the outcome of the rail reforms
of the past few years. The objectives of these reforms
were to raise the attractiveness of rail as a transport
mode and to improve its economic efficiency, amongst
other things by promoting competition. A furtheraim
was to reduce the burden on the taxpayer. Faced with
the Commission’s plans for further reforms, the mar-
ket players now want answers to the following ques-
tions: Have the original objectives been achieved?
What effects have certain transport policy decisions
had on the rail sector? What fundamental lessons can
be learned?

Railway undertakings from several countries,
associations like the Transport Workers Union and
the European Commission therefore ordered several
studies in 2012 (see list of new studies from 2012 on
page 51), which investigated various aspects of the
transport policy, budget policy and competition pol-
icy developments in the different Member states of
the European Union. The studies also compare the
trends in the individual Member States with one an-
other and with non-EU States.

Transport policy objectives:
increasing traffic performance

In terms of traffic performance, the studies examine
various groups of countries over differing periods of
time. The SCI study compares the development of rail
passenger transport in the individual European states
between 1994 and 2011 and concludes that Great Brit-
ain (+ 95 per cent), France (+51 per cent), Switzerland
(+ 47 per cent) and Germany (+30 per cent) have
achieved a particularly high increase in passenger kilo-
metres. The Roland Berger study, on the other hand,
analyses the large non-European rail markets in Chi-
na, Japan, Canada, Russia and the USA, which togeth-
er account for 50 per cent of total global rail passenger
traffic. Over the last ten years, traffic performance has
also increased in these countries, with the exception
of Russia. In China alone, traffic performance rose by
7.6 per cent per annum.

Divergent trends were evident in the rail freight
market. According to SCI, there was a particularly
sharp increase in traffic performance in countries
such as Austria, Great Britain and Germany. Between
1994 and 2011, all these countries recorded growth of
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more than 60 per cent. By contrast, France (-30 per
cent) and the Czech Republic (-37 per cent) suffered a
severe decline in traffic performance. However, the
studies fail to examine the current problems facing
the European rail freight market. The Roland Berger
study reveals that the leading non-European rail
freight operators in China, Russia, Canada and the
USA, which together are responsible for 80 per cent of
the total global rail freight volume, have succeeded in
raising traffic performance over the previous ten
years, with annual growth rates ranging from 1.5 per
cent per annum in Canada to 7.3 per cent per annum
in China.

It is noticeable that good performance was
achieved by both integrated and non-integrated rail-
ways. In many cases, the studies attribute the con-
crete performance trends to the specific circum-
stances in the country concerned. In Great Britain,
for example, the reference values for analysis of pas-
senger transport figures began on a very low level
(SCI), while the high growth rates in passenger and
freight transport in China are attributed to the sub-
stantial investments in infrastructure (Roland Ber-
ger). Asreasons for the increase in traffic performance
in Germany, the EVES study quotes the country’s
central geographical position for freight carriage. The
stagnant development in the Japanese rail passenger
market over the past twenty years is explained as a
consequence of the declining population in Japan
(Roland Berger).

Several factors have a decisive influence on the
transport policy objective of raising traffic perfor-
mance. A study conducted by the Boston Consulting
Group, for instance, comes to the conclusion that
above all the level of public funding and investments
has a crucial effect on the efficiency of rail. The SBB
study deduces that it is public funding rather than lib-
eralisation which determines performance. The Ro-

Selection of new studies in 2012

11 contributo des trasporto ferroviario nella strategia di crescita in Italia
e in Europa (The contribution of rail in the growth strategy for

Italy and Europe)

Italian management consultants Ambrosetti, commissioned by the Italian state
railway Ferrovie dello Stato (1.9.2012)

Leistungsanalyse ausgewdbhlter Eisenbahnmdrkte in Europa
(Performance analysis of selected European rail markets)

SCI Verkehr, in consultation with Professor Christian Kirchner, commissioned
by EVG Rail and Transport Workers Union (19.9.2012)

Steuerung des Wettbewerbs im schweizerischen und europdischen
Eisenbabnmarkt

(Steering competition in the Swiss and European rail market)
Professor Matthias Finger/Ecole Polytechnique Fédérale Lausanne,
commissioned by the Swiss Federal Railways SBB (19.9.2012)

The 2012 European Rail Performance Index

Boston Consulting Group and Professor Matthias Finger,

Ecole Polytechnique Fédérale Lausanne, commissioned by the French state railway
Société nationale des chemins de fer francais, SNCF (19.9.2012)

The optimal setup of a rail system - Lessons learnt from outside Europe
Roland Berger management consultants, commissioned by DB/SNCF (15.10.2012)

EVES-Rail: Economic Effects of Vertical Separation in the railway sector
Consortium of consultants and scientists, headed by the Dutch transport consulting
company InnoV, commissioned by the Community of European Railways CER
(5.11.2012)

Third report on monitoring development of the rail market
Report from the European Commission to the Council and the European Parliament
(21.08.2012)
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land Berger study comes to the conclusion that the
integrated structure of the leading international rail-
way undertakings has made a vital contribution to
their success.

Budget policy objectives:
minimising the burden on the public purse

The studies opted for various methods to analyse the
budget policy objectives. SCI and the Italian consult-
ants Ambrosetti compare the public expenditure per
unit of traffic performance in various countries. SCI
found that Switzerland, for example, spent more
than twice as much as Germany in 2011 per unit of
rail traffic performance, whilst investments in Aus-
tria were as much as six times higher. In absolute fig-

Fluctuations in public
subsidies, for instance
in the Netherlands (left:
Amsterdam) mean less
certainty when calcula-
ting funding. The rail
passenger market in
Japan has been stagnant
for the last 20 years
owing to the declining
Japanese population
(right: a Japanese
high-speed train).

ures, France and Germany provided the most public
funds, each investing approximately EUR 11.4 bil-
lion in 2011. They were closely followed by Great
Britain and Austria, each of which provided approxi-
mately EUR 8.7 billion in public funds.

The different levels of public funding in the in-
dividual countries are due to various influencing fac-
tors. The age or respectively the condition of the in-
frastructure and the need for investments play a
part, as do the typical national conditions under
which the railways offer their services, such as the
geographical position, traffic volumes and the state
of the rail networks. Furthermore, the rail users are
involved to different degrees in the funding of rail
transport in their own countries - whether as a con-
sequence of political decisions, the pricing policies of
the railways or the quality of the services offered.
The studies conducted by Ambrosetti and EVES
show that in a European comparison, users in Great

Britain make a particularly high contribution to-
wards funding rail transport. In 2010, for instance,
rail passengers had to pay approximately twice as
much per passenger kilometre as in Germany and a
good 50 per cent more than in Switzerland.

The EVES study analysed the trends over a pe-

Public subsidies for the rail mode
(euro cents per transported quantity)

12 \ N

1o riod of ten years, during which a continuous decline
in public funding was evident in Germany, compared
8 with a comparatively stable level in France and
o s strongly fluctuating expenditure per transport unit

6 o m Netherlands in the Netherlands and above all in Great Britain.
o France As regards the budget policy objectives, both
L - = Switzerland the SCI study and the Roland Berger study come to
m Germany the conclusion that clearly delineated areas of re-
3 u Great Britain sponsibility between public and private actors as
Source: EVES study well as unequivocal regulations on the funding of in-

frastructure and rail operations help to maximise
the efficient deployment of the public funds that are
available.
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Competition policy objectives: strengthening
intra- and intermodal competition

All the studies clearly illuminate the differences in
intramodal competition for each country and trans-
port mode. Since the markets first opened in 2010,
competition in the international long-distance rail
passenger sector in Europe has developed only slow-
ly. The same is true in the national long-distance rail
passenger markets. Although some newcomers have
joined the markets, for instance the Austrian com-
pany WESTbahn, which offers services on the route
between Vienna and Salzburg, the long-distance rail
passenger markets in many European countries are
still not open to competition. Competition is more
pronounced in the regional rail market for transports
which are provided as a public service obligation, but
the studies again point out the marked differences
between the individual countries. In Great Britain,
for example, all transport contracts are awarded in
competitive tenders, whereas the French regional
rail passenger market is still completely closed to
competition. All the studies confirm a certain level of
competition in the rail freight markets which are
completely open to competition already since 2007.

AsinEurope, intermodal competitive pressure
alsoplays a key rolein the international rail markets.
Although the Japanese passenger railways and the
American rail freight operators can largely operate
without fear of competition on their own rail net-
works, they are nevertheless faced with fierce inter-
modal competition.

The studies identified several factors which
help to promote competition on rail: firstly, the time
factor is important. Intense competition has evolved
in those countries which opened up their markets
relatively early, such as Sweden, Germany or Great
Britain. Other factors for the successful establish-

Regulatory policies

ment of competition are the existence of a strong and
independent regulatory authority and a political
framework which supports rail’s position in inter-
modal competition, for instance by offering favoura-
ble tax regulations. Finally, the lack of technical
interoperability is a barrier for rail in terms of inter-
modal, international competition.

The European Commission has repeatedly
made it clear that it regards the separation of infra-
structure and operations as the decisive condition for
achieving all of the above mentioned objectives.
However, none of the studies stated above concludes

Liberalisation, independent regulation,
the regulatory framework and interoper-
ability are crucial for competition.

that completely separate rail models, which are en-
visaged as the standard scenario in the European
Commission’s legislative initiatives for the fourth
railway package, are more beneficial for the efficien-
cy of the rail markets. In this regard, the findings of
the EVES study are worth noting: the study illus-
trates that the costs of vertical separation increase in
line with higher traffic density and a growing share of
freight transport (or mixed operations). In actual
fact, the mandatory separation of infrastructure and
operations in all Member States would lead to addi-
tional costs of approximately EUR six billion per an-
num. Assuming transport growth at the forecast rate
of ten per cent per annum, the target stated by the
European Union itself, these costs would actually
amount to as much as approximately EUR eight bil-
lion perannum.
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161.000.000

train kilometres were handled by competitors in regional rail in 2012

Competition Facts and Figures

Euro tWO

28.6%

b i / I I on market share

[of competitors in the rail freight market]

h -
market share ave been sup
. plied to DB Netz

[of competitors in the

regional rail passenger market] AG by th.e DB
Group since DB [EUR 500 million]
Netz AG V_VGS of DB’s own funds are invested in
founded in 1999. existing infrastructure every year.

22.4 o
market share
of competitors on the
network of DB Netz AG

On
28 February 2013

the European Court of Justice confirmed that
the German holding model is in conformity
with EU law.

thousand

train path applications

were submitted to DB Netz for the 2013
working timetable - the highest figure ever
recorded by the company.
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